For information on briefings in Washington, DC, see

Briefings on How To Use the Federal Register
announcement on the inside cover of this issue.

October 17, 1996

Thursday

i,

JasiBau [esspa)

10-17-96
61 No. 202
Pages 54077-54330

Vol.




I Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996

SUBSCRIPTIONS AND COPIES

FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sundays, or on official holidays), by
the Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408, under the Federal Register
Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 15) and the

regulations of the Administrative Committee of the Federal Register

(1 CFR Ch. I). Distribution is made only by the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress and other Federal agency documents of public
interest. Documents are on file for public inspection in the Office
of the Federal Register the day before they are published, unless
earlier filing is requested by the issuing agency.

The seal of the National Archives and Records Administration
authenticates this issue of the Federal Register as the official serial
publication established under the Federal Register Act. 44 U.S.C.
1507 provides that the contents of the Federal Register shall be
judicially noticed.

The Federal Register is published in paper, 24x microfiche and as
an online database through GPO Access, a service of the U.S.
Government Printing Office. The online edition of the Federal
Register on GPO Access is issued under the authority of the
Administrative Committee of the Federal Register as the official
legal equivalent of the paper and microfiche editions. The online
database is updated by 6 a.m. each day the Federal Register is
published. The database includes both text and graphics from
Volume 59, Number 1 (January 2, 1994) forward. Free public
access is available on a Wide Area Information Server (WAIS)
through the Internet and via asynchronous dial-in. Internet users
can access the database by using the World Wide Web; the
Superintendent of Documents home page address is http://
www.access.gpo.gov/su__docs/, by using local WAIS client
software, or by telnet to swais.access.gpo.gov, then login as guest,
(no password required). Dial-in users should use communications
software and modem to call (202) 512-1661; type swais, then login
as guest (no password required). For general information about
GPO Access, contact the GPO Access User Support Team by
sending Internet e-mail to gpoaccess@gpo.gov; by faxing to (202)
512-1262; or by calling toll free 1-888—-293-6498 or (202) 512—
1530 between 7 a.m. and 5 p.m. Eastern time, Monday—

Friday, except for Federal holidays.

The annual subscription price for the Federal Register paper
edition is $494, or $544 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $433. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or $8.00
for each group of pages as actually bound; or $1.50 for each issue
in microfiche form. All prices include regular domestic postage
and handling. International customers please add 25% for foreign
handling. Remit check or money order, made payable to the
Superintendent of Documents, or charge to your GPO Deposit
Account, VISA or MasterCard. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 60 FR 12345.

PUBLIC
Subscriptions:
Paper or fiche
Assistance with public subscriptions

202-512-1800
512-1806

202-512-1530
1-888-293-6498

General online information

Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

For other telephone numbers, see the Reader Aids section
at the end of this issue.

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

FOR:

WHO:
WHAT:

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

October 22, 1996 at 9:00 a.m.

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:

Printed on recycled paper containing 100% post consumer waste



Contents

Federal Register

Vol. 61, No. 202

Thursday, October 17, 1996

Agricultural Marketing Service
RULES
Fruits, vegetables, and other products, fresh:
Inspection, certification, and standards fee schedule,
54082-54084
Grapes and plums, exported, 54081-54082

Agriculture Department

See Agricultural Marketing Service

See Food and Consumer Service

See Forest Service

See Natural Resources Conservation Service

Air Force Department
NOTICES
Environmental statements; availability, etc.:
McClellan Air Force Base, CA; disposal, 54174
Privacy Act:
Systems of records, 54174-54176

Alcohol, Tobacco and Firearms Bureau
RULES
Alcohol, tobacco, and other excise taxes:
Federal regulatory reform—
Tobacco products and cigarette papers and tubes
manufacture, 54084-54096

Antitrust Division

NOTICES

National cooperative research notifications:
American Display Consortium, 54221
American Society of Mechanical Engineers, 54221
Seed Research Services, L.L.C., 54221
Southwest Research Institute, 54222

Army Department
NOTICES
Meetings:
Armed Forces Epidemiological Board, 54176

Centers for Disease Control and Prevention
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54209

Commerce Department
See Economic Analysis Bureau
See Foreign-Trade Zones Board
See International Trade Administration
See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration
See National Telecommunications and Information
Administration
See Patent and Trademark Office
NOTICES
Senior Executive Service:
Performance Review Board; membership, 54152

Consumer Product Safety Commission
NOTICES
Meetings; Sunshine Act, 54160

Defense Department
See Air Force Department
See Army Department
See Navy Department
RULES
Closures and realignment:
Revitalizing base closure communities; CFR part
redesignation, 54097-54098
NOTICES
Civilian health and medical program of uniformed services
(CHAMPUS):
DRG-based payment system; (FY 1997), 54160-54173

Delaware River Basin Commission
NOTICES
Hearings, 54177-54178

Drug Enforcement Administration
NOTICES
Schedules of controlled substances; production quotas:
Schedules | and 11—
1997 proposed aggregate, 54222-54224

Economic Analysis Bureau
PROPOSED RULES
International services surveys:
Foreign direct investments in U.S.—
BE-20; selected services transactions with unaffiliated
foreign persons, 54109-54111

Education Department
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54178
Meetings:
National Assessment Governing Board, 54178-54179

Energy Department

See Energy Information Administration

See Federal Energy Regulatory Commission

See Hearings and Appeals Office, Energy Department

Energy Information Administration
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54179

Environmental Protection Agency
RULES
Superfund program:
National oil and hazardous substances contingency
plan—
National priorities list update, 54098
PROPOSED RULES
Water Pollution Control:
Ocean dumping; site designations—
San Francisco, CA, 54112-54120
NOTICES
Endocrine disruption by chemicals:
Screening and testing strategy development; public
meeting, 54195-54196
Meetings:
Science Advisory Board, 54196-54197



v Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Contents

Superfund; response and remedial actions, proposed
settlements, etc.:
Liberty Borough, PA, 54197
Water pollution control:
Clean Water Act—
Class Il administrative penalty assessments, 54197

Executive Office of the President
See Presidential Documents
See Trade Representative, Office of United States

Federal Aviation Administration
PROPOSED RULES
Class D airspace, 54108-54109
NOTICES
Airport noise compatibility program:
Chico Municipal Airport, CA, 54247-54248
Environmental statements; availability, etc.:
Narrow Cape on Kodiak Island, AK; Alaska Aerospace
Development Corp. proposal to construct and operate
a launch site, 54248-54251
Exemption petitions; summary and disposition, 54251

Federal Communications Commission
RULES
Common carrier services:
Public mobile services; editorial corrections, 54098—
54099
Telecommunications Act of 1996; implementation—
Stay of rules; petition denial, 54099-54104
Television stations; table of assignments:
Oklahoma, 54104
PROPOSED RULES
Radio stations; table of assignments:
Kentucky, 54142
Oklahoma, 54142
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54197—
54200
Meetings:
Federal-State Joint Board; universal service issues, 54200

Federal Election Commission
NOTICES
Meetings; Sunshine Act, 54200

Federal Emergency Management Agency
NOTICES
Agency information collection activities:
Proposed collection; comment request, 54201
Submission for OMB review; comment request, 54201—
54205
Disaster and emergency areas:
Maryland, 54206
North Carolina, 54206
Puerto Rico, 54206
South Carolina, 54206-54207
Virginia, 54207
Grants and cooperative agreements; availability, etc.:
Individual and family programs, and public assistance
program; amounts adjustments, 54207
Senior Executive Service:
Performance Review Board; membership, 54207-54208

Federal Energy Regulatory Commission

NOTICES

Electric rate and corporate regulation filings:
Florida Power & Light Co. et al., 54184-54186

Hydroelectric applications, 54186-54187
Natural gas certificate filings:
Trunkline LNG Co. et al., 54187-54189
Applications, hearings, determinations, etc.:
Carnegie Interstate Pipeline Co., 54179-54180
Colorado Interstate Gas Co., 54180
Entergy Services, Inc., 54180
Mid Louisiana Gas Co., 54180
Mississippi River Transmission Corp., 54180-54181
National Fuel Gas Supply Corp. et al., 54181
NorAm Gas Transmission Co.; correction, 54267
Northeast Utilities Service Co., 54181
Northern States Power Co. et al., 54181-54182
Northwest Pipeline Corp., 54182-54183
Sumas International Pipeline Inc., 54183
Tennessee Gas Pipeline Co., 54183-54184
Wisconsin Electric Power Co., 54184

Federal Highway Administration
PROPOSED RULES
Engineering and traffic operations:
Uniform Traffic Control Devices Manual—
Pedestrian, bicycle, and school warning signs; color
fluorescent green, 54111
Motor carrier safety standards:
Parts and accessories necessary for safe operation—
Protection against shifting or falling cargo; North
American standard development, 54142-54144
NOTICES
Environmental statements; notice of intent:
Fremont and Teton Counties, WY, 54252

Federal Mine Safety and Health Review Commission
NOTICES
Meetings; Sunshine Act, 54239

Federal Reserve System
NOTICES
Banks and bank holding companies:
Change in bank control, 54208
Formations, acquisitions and mergers, 54208

Fish and Wildlife Service

NOTICES

Endangered and threatened species permit applications,
54212

Food and Consumer Service
RULES
Food stamp program:

Food stamp benefits increase in households obligated to
pay child support to nonhousehold member, 54282—
54292

Mickey Leland Childhood Hunger Relief Act;
implementation, 54270-54282

Monthly reporting for households residing on
reservations; restrictions, 54298-54303

Rules simplification, 54303-54320

Student eligibility and treatment of education assistance,
54292-54298

Foreign-Trade Zones Board
NOTICES
Applications, hearings, determinations, etc.:
Georgia
United Technologies Corp. et al.; aircraft turbine engine
components, 54152
Louisiana
Exxon Corp.; oil refinery, 54152-54153



Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Contents

Missouri, 54153
Texas
Clark Refining and Marketing, Inc.; oil refinery, 54153—
54154

Forest Service

NOTICES

Environmental statements; notice of intent:
Croatan National Forest, NC, 54148-54151

Health and Human Services Department
See Centers for Disease Control and Prevention
See Health Care Financing Administration
See Health Resources and Services Administration
NOTICES
Organization, functions, and authority delegations:
Public Health and Science Office, Assistant Secretary for
Health, 54209

Health Care Financing Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 54209-54210

Health Resources and Services Administration
NOTICES
Grants and cooperative agreements; availability, etc.:
Health careers opportunities program and minority
faculty fellowship program
Technical assistance workshops, 54210

Hearings and Appeals Office, Energy Department
NOTICES
Decisions and orders, 54189—54195

Housing and Urban Development Department
RULES
Mortgage and loan insurance programs:
Single family and multifamily housing, and health care
facility mortgage programs—
Federal regulatory reform; correction, 54267
NOTICES
Agency information collection activities:
Proposed collection; comment request, 54210
Federal National Mortgage Association (Fannie Mae) and
Federal Home Loan Mortgage Corporation (Freddie
Mac):
Loan-level mortgage proprietary data; final order, 54322—
54329
Organization, functions, and authority delegations:
Community Planning and Development, Assistant
Secretary; loan guarantee recovery fund, 54211
Community Planning and Development, General Deputy
Assistant Secretary, et al.; loan guarantee recovery
fund, 54211-54212

Interior Department

See Fish and Wildlife Service

See Land Management Bureau
See Minerals Management Service
See National Park Service

See Reclamation Bureau

International Development Cooperation Agency
See Overseas Private Investment Corporation

International Trade Administration
NOTICES
Antidumping:

Freshwater crawfish tailmeat from China, 54154-54156
Antidumping and countervailing duties:

Administrative review requests, 54154
Applications, hearings, determinations, etc.:

University of—

Arizona et al., 54156-54157

Justice Department
See Antitrust Division
See Drug Enforcement Administration
See Parole Commission
PROPOSED RULES
Privacy Act; implementation, 54112
NOTICES
Pollution control; consent judgments:
Allied Signal, Inc., et al., 54215-54216
Federal Pacific Electric Co., Inc. et al., 54216
Hercules et al., 54216-54217
Hudson Foods, Inc., 54217
Kaiser, Jordan et al., 54217
Land Sea Air Leasing Corp., 54217-54218
Phillips, Perry et al., 54218
Shell Qil Co., Inc., et al., 54218-54219
Privacy Act:
Systems of records, 54219-54221

Labor Department
See Pension and Welfare Benefits Administration

Land Management Bureau
PROPOSED RULES
Appeal and hearing procedures; revisions, 54120-54141
NOTICES
Survey plat filings:
Florida, 54212

Minerals Management Service

NOTICES

Outer Continental Shelf operations:
Oil and gas lease sales; restricted joint bidders list, 54213
Sand and gravel resources lease sale, 54213

Mine Safety and Health Federal Review Commission
See Federal Mine Safety and Health Review Commission

National Aeronautics and Space Administration
NOTICES
Agency information collection activities:
Proposed collection; comment request, 54239
Patent licenses; non-exclusive, exclusive, or partially
exclusive:
Ensinger, Inc., 54239
Ranbar Electrical Materials, Inc., 54239-54240
SpaceTec, Inc., 54240
Tennessee Valley Performance Products, Inc., 54240

National Highway Traffic Safety Administration
NOTICES
Motor vehicle safety standards:
Nonconforming vehicles—
Importation eligibility; determinations, 54252-54256



VI Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Contents

National Institute of Standards and Technology
NOTICES
National voluntary conformity assessment system
evaluation program:
European Union (EU) commerce; conformity assessment
body status consideration, 54157

National Oceanic and Atmospheric Administration
RULES
Fishery conservation and management:
Northeastern United States fisheries—
Monkfish, 54105-54107
PROPOSED RULES
Fishery conservation and management:
Alaska; fisheries off Exclusive Economic Zone—
Pacific cod reallocation, 54145-54147
NOTICES
Marine mammals:
Incidental taking; authorization letter, etc.—
U.S. Coast Guard, 54157-54159

National Park Service
NOTICES
Jurisdictional transfers:
Prince William County, VA, park areas, 54213
Meetings:
Delaware and Lehigh Navigation Canal National Heritage
Corridor Commission, 54213-54214
Golden Gate National Recreation Area and Point Reyes
National Seashore Advisory Commission, 54214

National Telecommunications and Information
Administration
NOTICES
Senior Executive Service:
Performance Review Board; membership, 54159

Natural Resources Conservation Service

NOTICES

Conservation Practices National Handbook changes;
comment request, 54152

Navy Department
NOTICES
Privacy Act:
Systems of records, 54176-54177

Nuclear Regulatory Commission

NOTICES

Meetings:
Reactor Safeguards Advisory Committee, 54244

Organization, functions, and authority delegations:
Atomic Safety and Licensing Board, 54244-54245

Applications, hearings, determinations, etc.:
Commonwealth Edison Co., 54240-54242
Northeast Nuclear Energy Co., 5424254244

Office of United States Trade Representative
See Trade Representative, Office of United States

Overseas Private Investment Corporation
NOTICES
Agency information collection activities:
Submission for OMB review; comment request, 54214—
54215

Parole Commission
RULES
Federal prisoners; paroling and releasing, etc.:
Transfer treaty cases; special transferee hearings, 54096—
54097
Correction, 54096

Patent and Trademark Office
NOTICES
Diplomatic Conference on Certain Copyright and
Neighboring Rights Questions:
Chairman’s text; request for comments, 54159-54160

Pension and Welfare Benefits Administration
NOTICES
Employee benefit plans; prohibited transaction exemptions:
Smith Barney Shearson Prototype Defined Contribution
Plan, 54224-54229
Teachers Insurance and Annuity Association of America,
54229-54237
Meetings:
Employee Welfare and Pension Benefit Plans Advisory
Council, 54237

Postal Service
NOTICES
Meetings; Sunshine Act, 54245

Presidential Documents
PROCLAMATIONS
Special observances:
White Cane Safety Day (Proc. 6941), 54077-54078
EXECUTIVE ORDERS
Export controls; administration (EO 13020), 54079-54080

Public Health Service
See Centers for Disease Control and Prevention
See Health Resources and Services Administration

Reclamation Bureau
NOTICES
Meetings:
Yakima River Basin Water Enhancement Project
Conservation Advisory Group, 54214

Research and Special Programs Administration
NOTICES
Hazardous materials:

Applications; exemptions, renewals, etc., 54253-54257

Securities and Exchange Commission
NOTICES
Applications, hearings, determinations, etc.:
Dial Corp., 54245-54246
Novatek International, Inc., 54246

Surface Transportation Board

RULES

Water carriers:
Harbors, and water carrier operations exemption; CFR

parts removed, 54104-54105

PROPOSED RULES

Tariffs and schedules:
Railroad contracts, 54144-54145

NOTICES

Railroad operation, acquisition, construction, etc.:
Connecticut Central Railroad Co., Inc., 54258



Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Contents VII

Trade Representative, Office of United States
NOTICES
Unfair trade practices, petitions, etc.:
Indonesia; motor vehicle sector promotion incentives;
investigation and comment request, 54246-54247

Transportation Department

See Federal Aviation Administration

See Federal Highway Administration

See National Highway Traffic Safety Administration
See Research and Special Programs Administration
See Surface Transportation Board

Treasury Department
See Alcohol, Tobacco and Firearms Bureau
NOTICES
Organization, functions, and authority delegations:
Deputy Assistant Secretary (Administration), 54258—
54259

United States Information Agency

NOTICES

Grants and cooperative agreements; availability, etc.:
International educational and cultural activities—

Freedom Support Act undergraduate program, 54259—
54261
Russia, Ukraine, and Uzbekistan; training programs;
correction, 54261

Summer institute for study of U.S.—

Political system, economy and society, 54261-54263
Summer institute on history of U.S.—

Religion in America, 54263-54266

Separate Parts In This Issue

Part Il
Department of Agriculture, Food and Consumer Service,
54270-54320

Part 11l
Department of Housing and Urban Development, 54322—
54329

Reader Aids

Additional information, including a list of public laws,
telephone numbers, reminders, and finding aids, appears in
the Reader Aids section at the end of this issue.

Electronic Bulletin Board

Free Electronic Bulletin Board service for Public Law
numbers, Federal Register finding aids, and a list of
documents on public inspection is available on 202-275—
1538 or 275-0920.



VI Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Proclamations:

Executive Orders:
12924 (See EO

13020) .. 54079
12981 (Amended by

EO 13020)......cccccvveuenene 54079
7 CFR
35.. ..54081
5L ..54082

272 (5 documents) ......... 54270,
54282, 54290, 54298, 54303
273 (5 documents) ......... 54270,
54282, 54290, 54298, 54303

14 CFR

15 CFR

23 CFR

28 CFR
2 (2 documents) .............. 54096

Proposed Rules:

43 CFR
Proposed Rules:
1600....
1820....
1840....
1850....
1860....
1880....
2090....
2200....
2300....
2450....
2520....
2540....
2560....
2620....
2640....
2650....
2720....
2800....

Proposed Rules:

73 (2 documents) ............ 54142
49 CFR
1070 54104
1071 54104
Proposed Rules:
393 54142
1313 54144
50 CFR

BA8. .o 54105
Proposed Rules:
679 54145



54077

Federal Register

Vol. 61, No. 202
Thursday, October 17, 1996

Presidential Documents

Title 3—

The President

Proclamation 6941 of October 14, 1996

White Cane Safety Day, 1996

By the President of the United States of America

A Proclamation

In the summer of 1996, the remarkable display of athletic excellence at
the Tenth Paralympic Games in Atlanta, Georgia, inspired viewers around
the world. Athletes from across our country, including many who are blind
or visually impaired, participated in these games. The tenacity and commit-
ment to excellence that these athletes showed in Atlanta are rich resources
for our Nation. From their performance in the Paralympics, and indeed
from their many contributions throughout our Nation’s history, blind and
visually impaired Americans have demonstrated how much they have to
contribute.

Individuals with disabilities, like all people, use many tools in their everyday
lives, some simple and some technologically sophisticated. The tool most
commonly used by blind and visually impaired people is the white cane.
This basic instrument enables them to detect obstacles, steps, drop-offs,
and changes in surface textures. The independence that blind and visually
impaired people gain through the use of the white cane enriches their
lives—and those of all Americans—by allowing them to participate fully
in and contribute generously to our society.

Blind and visually impaired individuals make valuable contributions to
our society and our economy. But they need more than the white cane
to achieve their full potential; they also need equal opportunity and protec-
tion from discrimination. That is why we must continue to vigorously enforce
the Americans with Disabilities Act, which prohibits discrimination against
blind and visually impaired people and those with other disabilities, and
ensures them access to services that all other Americans take for granted.

To honor the numerous achievements of blind and visually impaired individ-
uals, and to recognize the significance of the white cane as a symbol of
their freedom and independence in our society, the Congress of the United
States, by joint resolution approved October 6, 1964, has designated October
15 of each year as “White Cane Safety Day,” and authorized the President
to issue a proclamation in observance of this commemoration.

NOW, THEREFORE, |, WILLIAM J. CLINTON, President of the United States
of America, do hereby proclaim October 15, 1996, as White Cane Safety
Day. | call upon the people of the United States, government officials,
educators, and business leaders to observe this day with appropriate pro-
grams, ceremonies, and activities.

IN WITNESS WHEREOF, | have hereunto set my hand this fourteenth day
of October, in the year of our Lord nineteen hundred and ninety-six, and
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of the Independence of the United States of America the two hundred

and twenty-first.
: X /M

[FR Doc. 96-26836
Filed 10-16-96; 8:45 am]
Billing code 3195-01-P



Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Presidential Documents 54079

Presidential Documents

Executive Order 13020 of October 12, 1996

Amendment to Executive Order 12981

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including but not limited to the
International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.),
and in order to take additional steps with respect to the national emergency
described and declared in Executive Order 12924 of August 19, 1994, and
continued on August 15, 1995, and August 14, 1996, in order to amend
Executive Order 12981 as that order applies to the processing of applications
for the export of any commercial communication satellites and any hot-
section technologies for the development, production, and overhaul of com-
mercial aircraft engines that are transferred from the United States Munitions
List to the Commerce Control List pursuant to regulations issued by the
Departments of Commerce and State after the effective date of this order,
it is hereby ordered as follows:

Section 1. Amendment of Executive Order 12981. (a) Section 5(a)(3)(B) of
Executive Order 12981 is amended to read as follows:

(B) The OC shall review all license applications on which the reviewing
departments and agencies are not in agreement. The Chair of the OC shall
consider the recommendations of the reviewing departments and agencies
and inform them of his or her decision on any such matters within 14
days after the deadline for receiving department and agency recommenda-
tions. However, for license applications concerning commercial communica-
tion satellites and hot-section technologies for the development, production,
and overhaul of commercial aircraft engines that are transferred from the
United States Munitions List to the Commerce Control List pursuant to
regulations issued by the Departments of Commerce and State after the
date of this order, the Chair of the OC shall inform reviewing departments
and agencies of the majority vote decision of the OC. As described below,
any reviewing department or agency may appeal the decision of the Chair
of the OC, or the majority vote decision of the OC in cases concerning
the commercial communication satellites and hot-section technologies de-
scribed above, to the Chair of the ACEP. In the absence of a timely appeal,
the Chair’s decision (or the majority vote decision in the case of license
applications concerning the commercial communication satellites and hot-
section technologies described above) will be final.

(b) Section 5(b)(1) of Executive Order 12981 is amended to read as follows:

(1) If any department or agency disagrees with a licensing determination
of the Department of Commerce made through the Chair of the OC (or
a majority vote decision of the OC in the case of license applications concern-
ing the commercial communication satellites and the hot-section technologies
described in section 5(a)(3)(B)), it may appeal the matter to the ACEP for
resolution. A department or agency must appeal a matter within 5 days
of such a decision. Appeals must be in writing from an official appointed
by the President, by and with the advice and consent of the Senate, or
an officer properly acting in such capacity, and must cite both the statutory
and the regulatory bases for the appeal. The ACEP shall review all depart-
ments’ and agencies’ information and recommendations, and the Chair of
the ACEP shall inform the reviewing departments and agencies of the majority
vote decision of the ACEP within 11 days from the date of receiving notice
of the appeal. Within 5 days of the majority vote decision, any dissenting
department or agency may appeal the decision by submitting a letter from
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[FR Doc. 96-26837
Filed 10-16-96; 8:45 am]
Billing code 3195-01-P

the head of the department or agency to the Secretary in his or her capacity
as the Chair of the Board. Such letter shall cite both the statutory and
the regulatory bases for the appeal. Within the same 5-day period, the
Secretary may call a meeting on his or her own initiative to consider a
license application. In the absence of a timely appeal, the majority vote
decision of the ACEP shall be final.

Sec. 2. Judicial Review. This order is not intended to create, nor does
it create, any rights to administrative or judicial review, or any other right
or benefit or trust responsibility, substantive or procedural, enforceable by
a party against the United States, its agencies or instrumentalities, its officers
or employees, or any other person.

Sec. 3. Effective Date. This order shall be effective immediately and shall
remain in effect until terminated.

THE WHITE HOUSE,
October 12, 1996.
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 35
[FV—96-35-1IFR]

Regulations Issued Under the Export
Grape and Plum Act; Exemption From
Size Regulations for Black Corinth
Grapes

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This interim final rule
exempts the Black Corinth variety of
grapes from the minimum bunch and
berry size requirements issued for
grapes under the Export Grape and
Plum Act. This rule is designed to
expand the markets for this variety of
grapes and to increase their fresh
utilization. This rule was recommended
by the California Grape and Tree Fruit
League after the proposal had been
presented at industry meetings of
growers and handlers.

DATES: Effective October 18, 1996;
comments received by November 18,
1996, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposal. Comments
must be sent in triplicate to the Docket
Clerk, Fruit and Vegetable Division,
AMS, USDA, Room 2525, South
Building, P.O. Box 96456, Washington,
D.C. 20090-6456; FAX: (202) 720-5698.
All comments should reference the
docket number and the date and page
number of this issue of the Federal
Register and will be made available for
public inspection in the Office of the
Docket Clerk during regular business
hours.

FOR FURTHER INFORMATION CONTACT:
Dennis L. West, Northwest Marketing

Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, 1220
SW Third Avenue, room 369, Portland,
Oregon 97204-2807; telephone: (503)
326—2724 or FAX (503) 326—7440; or
William R. Addington, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2523-S, Washington,
DC 20090-6456; telephone: (202) 720-
2412 or FAX (202) 720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under authority of the Export
Grape and Plum Act, as amended, (7
U.S.C. 591-599), hereinafter referred to
as the “*Act.” This rule amends
“Regulations Issued Under Authority of
the Export Grape and Plum Act” (7 Part
35).

This rule has been determined not
significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule is not intended to
have retroactive effect. This rule will
not preempt any state or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. The purpose of
the RFA is to fit regulatory actions to the
scale of business subject to such actions
in order that small businesses will not
be unduly or disproportionately
burdened. In the United States there are
approximately 250 handlers of table
grapes that are subject to regulations
under the authority of the Export Grape
and Plum Act, and approximately 1300
grape producers. Small agricultural
service firms, which include handlers of
grapes, have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those whose annual receipts are less
than $500,000. The majority of grape
handlers and producers regulated under
the Export Grape and Plum Act may be
classified as small entities.

Section 35.11 of the ““Regulations
issued under authority of the Export

Grape and Plum Act” establishes
minimum size and quality requirements
for export shipments of any variety of
vinifera species table grapes. Currently,
such grapes being shipped to Japan,
Europe, or Greenland must meet a
minimum grade of U.S. Fancy Table as
specified in the U.S. Standards for
Grades of Table Grapes (7 CFR part 51,
§§51.880-51.992), except that the
minimum bunch size shall be one-half
pound. Table grapes shipped to
countries other than Japan, Europe,
Greenland, Canada, or Mexico must
meet the requirements of U.S. No. 1
Table, except that the minimum bunch
size shall be one-fourth pound.
(Shipments to Canada and Mexico are
currently not regulated under this part.)
The U.S. Fancy Table grade includes a
requirement for unlisted varieties (such
as Black Corinth), that 90 percent of the
berries, by count, in each bunch shall be
at least ten-sixteenths of an inch in
diameter. Similarly, the U.S. No. 1 Table
grade includes a requirement for
unlisted varieties (such as Black
Corinth), that 75 percent of the berries,
by count, shall be at least nine-
sixteenths of an inch in diameter.

The Board of Directors of the
California Grape and Tree Fruit League
(Board), which represents a substantial
portion of the fresh table grape industry,
unanimously recommended that the
Black Corinth variety of grapes be
exempted from the minimum bunch and
berry size requirements established for
export shipments.

The Board advises that this change is
needed because the Black Corinth
variety (sometimes referred to as Zante
Currants) are characteristically of high
quality but of very small bunch and
berry size. The small size prevents this
variety from meeting the minimum size
requirements established for export
shipments.

Traditionally this variety of grapes
had been dried for use as raisins. As
oversupply conditions occurred in
recent years for this variety, handlers
within the industry were successful in
developing fresh outlets. The variety
received good consumer acceptance,
primarily because of its unique size and
sweetness.

Exempting the Black Corinth variety
of grapes from the minimum bunch and
berry size requirements for export
shipments will enable handlers to
further expand their markets and
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increase fresh utilization. This change
will improve the marketing of these
varieties and increase returns to
producers.

Based on available information, the
Administrator of the AMS has
determined that this interim final rule
will not have a significant economic
impact on a substantial number of small
entities and that the action set forth will
benefit producers and handlers of the
Black Corinth variety of grapes. This
action relaxes the requirements for
small and large exporters exporting
shipments of Black Corinth grapes by
exempting that variety of grapes from
the minimum bunch and berry size
requirements.

Pursuant to 5 U.S.C. 553, it is also
found and determined, upon good
cause, that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect and that
good cause exists for not postponing the
effective date of this rule until 30 days
after publication in the Federal Register
because: (1) This action relaxes the
requirements for export shipments of
Black Corinth grapes; (2) The Board
unanimously recommended this rule at
a public meeting and all interested
persons had an opportunity to provide
input; (3) shipments of the Black
Corinth variety of grapes have begun
and this rule should apply to the entire
season’s shipments; (4) handlers and
producers of the Black Corinth variety
of grapes are aware of this rule and they
need no additional time to comply with
the relaxed requirements; and (5) this
rule provides a 30-day comment period
and any comments will be considered
prior to finalization of this rule.

List of Subjects in 7 CFR Part 35

Administrative practice and
procedure, Exports, Grapes, Plums,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 35 is amended as
follows:

PART 35—REGULATIONS ISSUED
UNDER AUTHORITY OF THE EXPORT
GRAPE AND PLUM ACT

1. The authority citation for 7 CFR
part 35 continues to read as follows:

Authority: 7 U.S.C. 591-599.
2.In §35.11, paragraphs (a) and (b)
are amended by adding a sentence

immediately following the existing text
to read as follows:

§35.11 Minimum requirements.
* * * * *

(@) * * * The Black Corinth variety
shall be exempt from bunch and berry
size requirements.

(b) * * * The Black Corinth variety
shall be exempt from bunch and berry
size requirements.

* * * * *
Dated: October 10, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-26654 Filed 10-16-96; 8:45 am]
BILLING CODE 3410-02-P

7 CFR Part 51
[Docket Number FV-95-306]
Fresh Fruits, Vegetables and Other

Products (Inspection, Certification, and
Standards)

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the
regulations governing inspection and
certification for fresh fruits, vegetables
and other products by increasing the
fees charged for the inspection of these
products at destination markets. These
revisions are necessary in order to
recover, as nearly as practicable, the
costs of performing inspection services
at destination markets under the
Agricultural Marketing Act of 1946.
EFFECTIVE DATE: November 10, 1996.
FOR FURTHER INFORMATION CONTACT:
Robert J. Huttenlocker, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, PO Box
96456, Room 2049 South Building,
Washington, DC 20090-6456, (202) 720—
0297.

SUPPLEMENTARY INFORMATION: This rule
has been determined not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.
Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the Agricultural Marketing Service
(AMS) has considered the economic
impact of this action on small entities.
There are more than 2,000 users of
Fresh Products Branch’s destination
market grading services. Some of these
are small entities under the criteria
established by the Small Business
Administration (13 CFR 121.601). This
rule will raise the fees charged to
businesses for voluntary inspection
services for fresh fruits and vegetables.
Even though fees will be raised, the
increase is small (approximately five
percent) and will not significantly affect
these entities. These businesses are

under no obligation to use these
inspection services, and any decision on
their part to discontinue the use of the
services would not prevent them from
marketing their products.

The Agricultural Marketing Service
(AMS), has certified that this action will
not have a significant impact on a
substantial number of small entities, as
defined in the Regulatory Flexibility
Act, (5 U.S.C. 601). The final rule
reflects certain fee increases needed to
recover the costs of inspection services
rendered in accordance with the
Agricultural Marketing Act (AMA) of
1946.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This action is not intended to
have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

The AMA authorizes official
inspection, grading, and certification on
a user-fee basis, of fresh fruits,
vegetables, and other products such as
raw nuts, Christmas trees, and flowers.
The AMA provides that reasonable fees
be collected from the user of the
program services to cover, as nearly as
practicable, the costs of services
rendered. This final rule will amend the
schedule for fees and charges for
inspection services rendered to the fresh
fruit and vegetable industry to reflect
the costs currently associated with the
program.

AMS regularly reviews these
programs to determine if fees are
adequate. Employee salaries and
benefits are major program costs that
account for approximately 86 percent of
the total operating budget. A general
and locality salary increase for Federal
employees, ranging from 3.09 to 6.25
percent depending on locality, effective
January 1995, has materially affected
program costs. Another general and
locality salary increase, ranging from
2.39 to 2.87 percent depending upon
locality (amounting to approximately
$253,000), was effective January 1996.
Further, since FY 94, the costs
associated with the development of U.S.
grade standards have been and will
continue to be covered from user fee
revenues (prior to this, these costs were
funded by Federal appropriation).
Standardization activities increase the
cost of this program by approximately
$100,000 per year.

While a concerted effort to cut costs
resulted in overhead savings of
$350,000 in FY 95 over FY 94, the last
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fee increase of June 1994 did not result
in the collection of enough additional
revenue to cover all these increases and
still maintain an adequate reserve
balance (four months of costs) as called
for by Agency policy (AMS Directive
407.1) and principles of prudent
financial management. Projected FY 96
revenues for market inspection are $12.6
mil with costs projected at $11.6 mil
and a reserve of $3.1 mil. However, the
Fresh Products Branch (FPB) trust fund
reserve balance for the market program
is approximately $900,000 under the
desired level of $4 mil. Further action
is necessary to meet rising costs and
maintain adequate reserve balances.
This action will assist in moving the
FPB trust fund toward a more adequate
level and will result in an estimated
$600,000 in additional revenues per
year.

A notice of proposed rulemaking was
published in the Federal Register (61
FR 24247) on May 14, 1996, with a 60
day comment period. The comment
period closed July 15, 1996. Interested
persons were invited to participate in
this rulemaking by submitting written
comments on the proposal to AMS. Two
comments were received regarding this
rulemaking.

One comment was received by a State
agency with which AMS has a
cooperative agreement for providing
official certification in that State. The
comment was in favor of the increase
and suggested that an additional
increase may be appropriate for
additional lots of the same product.
While this option was considered, the
proposed fee increases should be
sufficient to meet the current financial
needs of the program. Further, an effort
was made to avoid increases which
would be unnecessarily burdensome on
the industry.

The second comment was received
from an industry association of
receivers. They support the proposed
increase, provided that “* * * the
Fresh Products Branch improve
performance with respect to inspection
process, issuing certificates, and reduce
the period of time between the
inspection request and the time that the
inspection is performed.” FPB has
responded to industry’s concerns
relating to the timeliness and efficiency
of inspections by developing and
implementing analytical procedures for
assessing workload at various market
offices (i.e., inspection points).
Information obtained during these
analyses is being used to audit staffing
levels at the markets to ensure that
inspection workload is being effectively
managed. The industry association also
suggests “* * * that a committee

composed of government officials,
terminal market receivers and other
interested persons should be created to
discuss these issues, in order to realize
the highest return on the fees paid by
the perishable industry for inspection
services.” FPB officials routinely
interact with industry participants to
discuss alternatives for improving
inspection services. AMS officials
frequently meet to discuss industry’s
recommendations and improvements
are implemented where appropriate.

In light of the continuing need to
maintain this AMS grading program on
a financially sound basis, the Agency
has decided to proceed with the fee
increase as set forth in the proposal.

Pursuant to 5 U.S.C. 553, it is found
and determined that good cause exists
for not postponing the effective date of
this action until 30 days after
publication in the Federal Register
because the fiscal year 1996 reserve
balance of the program’s trust fund is
projected to be approximately $1
million under the desired level
necessary to ensure the program’s fiscal
viability and the effective date will
correspond to the first available billing
cycle.

List of Subjects in 7 CFR Part 51

Agricultural commodities, Food
grades and standards, Fruits, Nuts,
Reporting and recordkeeping
requirements, Trees, Vegetables.

For reasons set forth in the preamble,
7 CFR part 51 is amended as follows:

PART 51—[AMENDED]

1. The authority citation for 7 CFR
part 51 continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

2. Section 51.38 is revised to read as
follows:

§51.38 Basis for fees and rates.

(a) When performing inspections of
product unloaded directly from land or
air transportation, the charges shall be
determined on the following basis:

(1) For products in quantities of 51 or
more packages:

(i) Quality and condition inspection
of 1 to 4 products unloaded from the
same conveyance:

(A) $78 for over a half carlot
equivalent of an individual product.

(B) $65 for a half carlot equivalent or
less of an individual product.

(C) $13 for each additional lot of the
same product.

(i) Condition only inspection of 1 to
4 products unloaded from the same
conveyance:

(A) $65 for over a half carlot
equivalent of an individual product.

(B) $60 for a half carlot equivalent or
less of an individual product.

(C) $13 for each additional lot of the
same product.

(iii) Quality and condition inspection
and/or condition only inspection of 5 or
more products unloaded from the same
conveyance:

(A) $277 for the first 5 products.

(B) $39 for each additional product.

(C) $13 for each additional lot of any
of the same product.

(2) For quality and condition
inspection and/or condition only
inspection of products in quantities of
50 or less packages unloaded from the
same conveyance:

(i) $39 for each individual product.

(ii) $13 for each additional lot of any
of the same product.

(b) When performing inspections of
palletized products unloaded directly
from sea transportation or when
palletized product is first offered for
inspection before being transported
from the dock-side facility, charges shall
be determined on the following basis:

(1) For each package inspected
according to the following rates:

(i) 1 cent per package weighing less
than 15 pounds;

(ii) 2 cents per package weighing 15
to 29 pounds; and,

(iii) 3 cents per package weighing 30
or more pounds.

(2) $13 for each additional lot of any
of the same product.

(3) A minimum charge of $78 for each
product inspected.

(c) When performing inspections of
products from sea containers unloaded
directly from sea transportation or when
palletized products unloaded directly
from sea transportation are not offered
for inspection at dockside, the car-lot
fees in §51.38(a) shall apply.

(d) When performing inspections for
Government agencies, or for purposes
other than those prescribed in the
preceding paragraphs, including weight-
only and freezing-only inspections, fees
for inspection shall be based on the time
consumed by the grader in connection
with such inspections, computed at a
rate of $39 an hour: Provided, that:

(1) Charges for time shall be rounded
to the nearest half hour;

(2) The minimum fee shall be two
hours for weight-only inspections, and
one-half hour for other inspections;

(3) When weight certification is
provided in addition to quality and/or
condition inspection, a one-hour charge
shall be added to the carlot fee.

(4) When inspections are performed to
certify product compliance for Defense
Personnel Support Centers, the daily or
weekly charge shall be determined by
multiplying the total hours consumed to
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conduct inspections by the hourly rate.
The daily or weekly charge shall be
prorated among applicants by
multiplying the daily or weekly charge
by the percentage of product passed
and/or failed for each applicant during
that day or week. Waiting time and
overtime charges shall be charged
directly to the applicant responsible for
their incurrence.

(e) When performing inspections at
the request of the applicant during
periods which are outside the grader’s
regularly scheduled work week, a
charge for overtime or holiday work
shall be made at the rate of $19.50 per
hour or portion thereof in addition to
the carlot equivalent fee, package
charge, or hourly charge specified in
this subpart. Overtime or holiday
charges for time shall be rounded to the
nearest half hour.

(f) When an inspection is delayed
because product is not available or
readily accessible, a charge for waiting
time shall be made at the prevailing
hourly rate in addition to the carlot
equivalent fee, package charge, or
hourly charge specified in this subpart.
Waiting time shall be rounded to the
nearest half hour.

Dated: October 10, 1996.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 96-26653 Filed 10-16-96; 8:45 am]
BILLING CODE 3410-02-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Parts 270, 275, 285, and 295
[T.D. 384]

Manufacture of Cigarette Papers and
Tubes and Recodification of
Regulations Covering Manufacture of
Tobacco Products and Cigarette
Papers and Tubes (88D001)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: ATF is revising and
recodifying the regulations governing
the operations of cigarette papers and
tubes manufacturers. These revisions
consist of a clear definition of the term
**set,” as such term is applied to
cigarette papers. This term is clearly
defined in ATF Ruling 81-2, A.T.F.Q.B.
1981-3 75, and is being incorporated in
this final rule to provide its ready
reference. We have also eliminated

obsolete terms and updated the
regulations through the use of
modernized language. ATF believes that
these revisions will clarify
requirements, thus simplifying
compliance and relieving some
regulatory burden on the industry.
EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Clifford A. Mullen, Wine, Beer and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms, Room
5000, 650 Massachusetts Avenue NW,
Washington, DC 20226; (202) 927-8210.

SUPPLEMENTARY INFORMATION:

Background

On February 21, 1995, President
Clinton announced a regulatory reform
initiative. As part of this initiative, each
Federal agency was instructed to
conduct a page by page review of all
agency regulations to identify those
regulations which are obsolete or
burdensome and those regulations
whose goals could be better achieved
through the private sector, self-
regulation or state and local
governments. In cases where the
agency’s review disclosed regulations
which should be revised or eliminated,
the agency was instructed to propose
changes to its regulations as soon as
possible.

The Bureau completed the page by
page review of all regulations as
directed by the President. In addition,
on April 13, 1995, the Bureau published
a notice in the Federal Register
requesting comments from the public
regarding which ATF regulations could
be improved or eliminated. As a result
of both the Bureau’s analysis of its
regulations and the public comments
received, a number of regulatory
initiatives were developed which are
intended to accomplish the President’s
goals. However, no public comments
were received on part 285. This final
rule implements one of the regulatory
initiatives identified by ATF personnel:
to revise and recodify the regulations
governing the operations of cigarette
papers and tubes manufacturers from
part 285 into 27 CFR part 270, subpart
K. This consolidation in one part of all
manufacturing regulations relating to
tobacco products and cigarette papers
and tubes is consistent with the existing
consolidated approach in part 275 on
the importation of these items.

Definitions

The Bureau held in ATF Ruling 81—
2 that any packaging intended for
delivery to the consumer as a unit
which contains more than 25 cigarette
papers is taxable. The definition of the

term “sets” is being added to the
definitions in §270.11. ATF Ruling 81—
2 is therefore obsolete since its
provisions are covered by these
regulations.

Subpart K

Subpart K is added to part 270 and
contains separate undesignated center
headings for the taxation of cigarette
papers and cigarette tubes, special
(occupational) tax provisions, general
administrative provisions, qualification
requirements for manufacturers,
changes subsequent to original
qualification of manufacturers, bonds
and extensions of coverage of bonds,
operations by manufacturers,
discontinuance of operations by
manufacturers, and claims. Referring the
reader to this material by means of the
undesignated center headings will offer
a more convenient method of locating
this information. As a result of these
changes, references to part 285
contained in parts 275 and 295 have
been amended to references to part 270.

Bonds and Extensions of Coverage of
Bonds

Section 270.407 in subpart K has been
amended to include the title and new
number of the “Extension of Coverage of
Bond” form, ATF Form 2105 (5000.7).

Operations by Manufacturers

The Records, Reports and Inventory
sections (§8270.421-270.434) of
amended subpart K have also been
amended to include new form numbers.
To assist the industry in the transition
to the new numbering system, the old
form numbers will remain in these
regulations. However, immediately after
the old form number, the new number
will appear enclosed in parentheses.
These amendments do not make any
substantive changes and are only
intended to improve the clarity of Title
27 CFR or relieve regulatory
requirements.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995, Pub. L. 104-13,
44 U.S.C. Chapter 35, and its
implementing regulations, 5 CFR part
1320, do not apply to this notice
because no new requirement to collect
information is imposed. This final rule
only transfers 27 CFR part 285 to 27
CFR subpart K.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis (5
U.S.C. 604) are not applicable to this
final rule because the agency was not
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required to publish a notice of proposed
rulemaking under 5 U.S.C. 553 or any
other law. A copy of this final rule was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on the
impact of such regulation on small
businesses in accordance with 26 U.S.C.
7805(f).

Executive Order 12866

It has been determined that this rule
is not a significant regulatory action
because it will not: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in Executive
Order 12866.

Administrative Procedures Act

Because this final rule merely makes
technical amendments and conforming
changes to improve the clarity of the
regulations, it is found to be
unnecessary and contrary to the public
interest to issue this final rule with
notice and public procedure under 5
U.S.C. 553(b). Similarity it is found to
be unnecessary and contrary to the
public interest to subject this final rule
to the effective date limitation of 5
U.S.C. 553(d).

Drafting Information

The principal drafter of this document
is Clifford A. Mullen, Wine, Beer and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects
27 CFR Part 270

Administrative practice and
procedure, Authority delegations
(Government agencies), Claims,
Electronic fund transfer, Excise taxes,
Labeling, Packaging and containers,
Penalties, Reporting requirements,
Seizures and forfeitures, Surety bonds,
Tobacco products.

27 CFR Part 275

Administrative practice and
procedure, Authority delegations
(Government agencies), Cigarette papers
and tubes, Claims, Electronic fund

transfer, Customs duties and inspection,
Excise taxes, Imports, Labeling,
Packaging and containers, Penalties,
Reporting requirements, Seizures and
forfeitures, Surety bonds, Tobacco
products, U.S. possessions, Warehouses.

27 CFR Part 285

Administrative practice and
procedure, Authority delegations,
(Government agencies), Cigarette papers
and tubes, Cigars, Cigarettes, Claims,
Electronic fund transfer, Excise taxes,
Packaging and containers, Penalties,
Reporting and recordkeeping
requirements, Seizures and forfeitures,
Surety bonds.

27 CFR Part 295

Administrative practice and
procedure, Authority delegations
(Government agencies), Cigarette papers
and tubes, Excise taxes, Labeling,
Packaging and containers, Tobacco
products.

Authority and Issuance

Accordingly, ATF is amending Title
27 of the Code of Federal Regulations as
follows:

Sec. A. Title 27 CFR part 270 is
amended as follows:

PART 270—MANUFACTURE OF
TOBACCO PRODUCTS

Paragraph 1. The authority citation
for part 270 continues to read as
follows:

Authority: 26 U.S.C. 5142, 5143, 5146,
5701, 5703-5705, 5711-5713, 5721-5723,
5731, 5741, 5751, 5753, 5761-5763, 6061,
6065, 6109, 6151, 6301, 6302, 6311, 6313,
6402, 6404, 6423, 6676, 6806, 7011, 7212,
7325, 7342, 7502, 7503, 7606, 7805, 31 U.S.C.
9301, 9303, 9304, 9306.

Par. 2. Section 270.1 is revised to read
as follows:

§270.1 Manufacture of tobacco products
and cigarette papers and tubes.

This part contains regulations relating
to the manufacture of tobacco products
and cigarette papers and tubes; the
payment by manufacturers of tobacco
products and cigarette papers and tubes
of internal revenue taxes imposed by 26
U.S.C. chapter 52; and the qualification
of and operations by manufacturers of
tobacco products.

Par. 3. Section 270.11 is amended by
adding and revising the following
definitions:

§270.11 Meaning of terms.

* * * * *
Cigarette paper. Paper, or any other

material except tobacco, prepared for
use as a cigarette wrapper.

Cigarette papers. Taxable books or
sets of cigarette papers, i.e., books or
sets of cigarette papers containing more
than 25 papers each.

Cigarette tube. Cigarette paper made
into a hollow cylinder for use in making
cigarettes.

* * * * *

Factory. The premises of a
manufacturer of tobacco products as
described in his permit issued under 26
U.S.C. chapter 52, or the premises of a
manufacturer of cigarette papers and
tubes on which such business is
conducted.

* * * * *

Manufacturer of cigarette papers and
tubes. Any person who makes up
cigarette paper into books or sets
containing more than 25 papers each, or
into tubes, except for personal use or
consumption.

* * * * *

Package. The immediate container in
which tobacco products or cigarette
papers or tubes are put up in by the
manufacturer and offered for sale or
delivery to the consumer.

* * * * *

Removal or remove. The removal of
tobacco products or cigarette papers or
tubes from the factory or release from
customs custody, including the
smuggling of other unlawful
importation of such articles into the
United States.

* * * * *

Sets. Any collection, grouping, or
packaging of cigarette papers made up
by any person for delivery to the
consumer as a unit.

* * * * *

Par. 4. Subpart K is added to read as

follows:

Subpart K—MANUFACTURE OF
CIGARETTE PAPERS AND TUBES

Taxes

Sec.
270.351
270.352

Cigarette papers.

Cigarette tubes.

270.353 Persons liable for tax.

270.354 Determination of tax and method of
payment.

270.355 Return of manufacturer.

270.356 Adjustments in the return of
manufacturer.

270.357 Payment of tax by electronic fund
transfer.

270.358 Assessment.

270.359 Employer identification number.

270.360 Application for employer
identification number.

270.361 Execution and filing of Form SS—4.

Special (Occupational) Taxes

270.371 Liability for special tax.
270.372 Rate of special tax.
270.373 Special tax returns.
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270.374 Issuance, distribution, and
examination of special tax stamps.
270.375 Changes in special tax stamps.

General

270.382 Authority of ATF officers to enter
premises.

270.383 Interference with administration.
270.384 Disposal of forfeited, condemned,
and abandoned cigarette papers and

tubes.
270.385 Alternate methods or procedures.
270.386 Emergency variations from
requirements.
270.387 Penalties and forfeitures.

Qualification Requirements for
Manufacturers

Original Qualifications

270.391 Persons required to qualify.
270.392 Bond.

270.393 Power of attorney.

270.394 Notice of approval of bond.

Changes After Original Qualification

270.395 Change in name.
270.396 Change in proprietorship.
270.397 Change in location.

Bonds and Extensions of Coverage of Bonds

270.401 Corporate surety.

270.402 Two or more corporate sureties.

270.403 Deposit of securities in lieu of
corporate surety.

270.404 Amount of bond.

270.405 Strengthening bond.

270.406 Superseding bond.

270.407 Extension of coverage of bond.

270.408 Approval of bond and extension of
coverage of bond.

270.409 Termination of liability of surety
under bond.

270.410 Release of pledged securities.

Operations by Manufacturers

Records

270.421 General.

Reports

270.422
270.423
270.424
270.425
270.426

General.
Opening.
Monthly.
Special.
Closing.

Inventories

270.431 General.
270.432 Opening.
270.433 Special.
270.434 Closing.
Document Retention

270.435 General.

Packages
270.441 General.

Miscellaneous Operations

270.451
270.452
270.453
270.454

Transfer in bond.

Release from customs custody.
Use of the United States.
Removal for export purposes.

Permanent Discontinuance of Business
270.461 Discontinuance of operations.

Claims by Manufacturers

General

270.471
270.472
270.474

Lost or Destroyed
270.475 Action by claimant.

Withdrawn From the Market

270.476 Action by claimant.

270.477 Action by regional director
(compliance).

270.478 Disposition of cigarette papers and
tubes and schedule.

Abatement.
Credit or refund.
Remission.

§270.351 Cigarette papers.

On each book or set of cigarette
papers containing more than 25 papers,
manufactured in or imported into the
United States, the following taxes are
imposed by law:

(a) Cigarette papers removed before
January 1, 1991, %> cent for each 50
papers or fractional part thereof.

(b) Cigarette papers removed on or
after January 1, 1991, and before January
1, 1993, 0.625 cent for each 50 papers
or fractional part thereof.

(c) Cigarette papers removed on or
after January 1, 1993, 0.75 cent for each
50 papers or fractional part thereof.

(d) Where cigarette papers measure
more than 6%z inches in length, they
shall be taxable at the above rates,
counting each 2% inches, or fraction
thereof, of the length of each as one
cigarette paper.

(72 Stat. 1414, 26 U.S.C. 5701)

§270.352 Cigarette tubes.

On cigarette tubes, manufactured in or
imported into the United States, the
following tax is imposed by law for each
50 tubes or fractional part thereof:

(a) Cigarette tubes removed before
January 1, 1991, 1 cent.

(b) Cigarette tubes removed on or after
January 1, 1991 and before January 1,
1993, 1.25 cents.

(c) Cigarette tubes removed on or after
January 1, 1993, 1.5 cents.

(d) Where cigarette tubes measure
more than 6%z inches in length, they
shall be taxable at the above rates,
counting each 2% inches, or fraction
thereof, of the length of each as one
cigarette tube.

(72 Stat. 1414; 26 U.S.C. 5701)

§270.353 Persons liable for tax.

The manufacturer of cigarette papers
and tubes shall be liable for the taxes
imposed on such articles by 26 U.S.C.
5701. When a manufacturer of cigarette
papers and tubes transfers such papers
and tubes without payment of tax,
pursuant to 26 U.S.C. 5704 to the
bonded premises of another such
manufacturer, a manufacturer of tobacco

products, or an export warehouse
proprietor, the transferee shall become
liable for the tax upon receipt of such
papers and tubes and the transferor
shall thereupon be relieved of liability
for the tax. When cigarette papers and
tubes are released in bond from customs
custody for transfer to the bonded
premises of a manufacturer of such
papers and tubes or a manufacturer of
tobacco products, the transferee shall
become liable for the tax on the papers
and tubes upon release from customs
custody. Any person who possesses
cigarette papers and tubes in violation
of 26 U.S.C. 5751(a) (1) or (2), shall be
liable for a tax equal to the rate of tax
applicable to such articles.

(72 Stat. 1417, 1424; 26 U.S.C. 5703, 5751)

§270.354 Determination of tax and method
of payment.

Except for removals without payment
of tax and transfers in bond, as
authorized by law, no cigarette papers
and tubes shall be removed until the
taxes imposed by section 5701, I.R.C.,
have been determined. The payment of
taxes on cigarette papers and tubes
which are removed on determination of
tax shall be made by return in
accordance with the provisions of this
subpart.

(72 Stat. 1417; 26 U.S.C. 5703)

§270.355 Return of manufacturer.

(a) Requirement for filing. A
manufacturer of cigarette papers and
tubes shall file, for each factory, a
semimonthly tax return on ATF Form
5000.24. A return shall be filed for each
semimonthly return period regardless of
whether cigarette papers and tubes were
removed subject to tax or whether tax is
due for that particular return period.

(b) Waiver from filing. The
manufacturer need not file a return for
each semimonthly return period if:

(1) Cigarette papers and tubes were
not removed subject to tax during the
period, and

(2) The regional director (compliance)
has granted a waiver from filing in
response to a written request from the
manufacturer.

(c) Semimonthly return periods.
Except as provided by paragraph (g) of
this section, semimonthly return
periods shall run from the first day of
the month through the 15th day of the
month, and from the 16th day of the
month through the last day of the
month.

(d) Preparation and filing. The return
shall be executed and filed with ATF in
accordance with the instructions on the

form. )
(e) Remittance of tax. Except as

provided in § 270.357, remittance of the
tax, if any, shall accompany the return.
(f) Time for filing. Except as provided

by paragraph (g) of this section, for each
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semimonthly return period, the return
shall be filed not later than the 14th day
after the last day of the return period. If
the due date falls on a Saturday,
Sunday, or legal holiday, the return and
remittance shall be due on the
immediately preceding day which is not
a Saturday, Sunday or legal holiday.

(9) Special rule for taxes due for the
month of September (effective after
December 31, 1994). (1) Except as
provided in paragraph (g)(2) of this
section, the second semimonthly period
for the month of September shall be
divided into two payment periods, from
the 16th day through the 26th day, and
from the 27th day through the 30th day.
The manufacturer shall file a return on
Form 5000.24, and make remittance, for
the period September 16-26, no later
than September 29. The manufacturer
shall file a return on Form 5000.24, and
make remittance, for the period
September 27-30, no later than October
14,

(2) Taxpayment not by electronic fund
transfer. In the case of taxes not
required to be remitted by electronic
fund transfer as prescribed by §270.357,
the second semimonthly period of
September shall be divided into two
payment periods, from the 16th day
through the 25th day, and the 26th day
through the 30th day. The manufacturer
shall file a return on Form 5000.24, and
remittance, for the period September
16-25, no later than September 28. The
manufacturer shall file a return on Form
5000.24, and make remittance, for the
period September 26-30, no later than
October 14.

(3) Amount of payment: Safe harbor
rule. (i) Taxpayers are considered to
have met the requirements of paragraph
(9)(2) of this section, if the amount paid
no later than September 29 is not less
than %15 (73.3 percent) of the tax
liability incurred for the semimonthly
period beginning on September 1 and
ending on September 15, and if any
underpayment of tax is paid by October
14.

(i) Taxpayers are considered to have
met the requirements of paragraph (g)(2)
of this section, if the amount paid no
later than September 28 is not less than
two-thirds (66.7 percent) of the tax
liability incurred for the semimonthly
period beginning on September 1 and
ending on September 15, and if any
underpayment of tax is paid by October

(4) Last day for payment. If the
required due date for taxpayment for the
periods September 16-25 or September
16-26, as applicable, falls on a
Saturday, the return and remittance
shall be due on the immediately
preceding day. If the required due date

falls on a Sunday, the return and
remittance shall be due on the
immediately following day.

(Approved by the Office of Management and
Budget under Control Number 1512-0467).

§270.356 Adjustments in the return of
manufacturer.

Adjustments may be made in
Schedules A and B of the
manufacturer’s semimonthly tax return,
ATF Form 5000.24, as provided in this
section. Schedule A of the return will be
used where an unintentional error in a
previous return resulted in an
underpayment of tax. Schedule B of the
return will be used where an
unintentional error in a previous return
resulted in an overpayment of tax, or
where notice has been received from the
regional director (compliance) that a
claim for allowance of tax has been
approved. In the case of an
overpayment, the manufacturer shall
have the option of filing a claim on ATF
Form 2635 (5620.8) for refund or taking
credit in Schedule B of the return, both
subject to the period of limitations
prescribed in 26 U.S.C. 6511. Any
adjustment made in a return must be
fully explained in the appropriate
schedule or in a statement attached to
and made a part of the return in which
such adjustment is made.

(72 Stat. 1417, 68A Stat. 791; 26 U.S.C. 5703,
6402)

§270.357 Payment of tax by electronic
fund transfer.

(a) General. (1) Each taxpayer who
was liable, during a calendar year, for a
gross amount equal to or exceeding five
millions dollars in taxes on tobacco
products, cigarette papers, and cigarette
tubes combining tax liabilities incurred
under this part and part 275 of this
chapter, shall use a commercial bank in
making payment by electronic fund
transfer (EFT) of taxes on tobacco
products, cigarette papers, and cigarette
tubes during the succeeding calendar
year. Payment of taxes on tobacco
products, cigarette papers, and cigarette
tubes in any other form of remittance, as
authorized in § 270.355, is not
authorized for a taxpayer who is
required, by this section, to make
remittances by EFT. For purposes of this
section, the dollar amount of tax
liability is defined as the gross tax
liability on all taxable withdrawals and
importations (including tobacco
products, cigarette papers, and cigarette
tubes brought into the United States
from Puerto Rico or the Virgin Islands)
during the calendar year, without regard
to any drawbacks, credits, or refunds,
for all premises from which such
activities are conducted by the taxpayer.

Overpayments are not taken into
account in summarizing the gross tax
liability.

(2) For the purposes of this section, a
taxpayer includes a controlled group of
corporations, as defined in 26 U.S.C.
1563, and implementing regulations in
26 CFR 881.563-1 through 1.1563-4.
Also, the rules for a “controlled group
of corporations’” apply in a similar
fashion to groups which include
partnerships and/or sole
proprietorships. If one entity maintains
more than 50% control over a group
consisting of corporations and one, or
more, partnerships and/or sole
proprietorships, all of the members of
the controlled group are one taxpayer
for the purpose of determining who is
required to make remittances by EFT.

(3) A taxpayer who is required by this
section to make remittances by EFT
shall make a separate EFT remittance
and file a separate return, ATF Form
5000.24, for each factory from which
cigarette papers or cigarette tubes are
withdrawn upon determination of tax.

(b) Requirements. (1) On or before
January 10 of each calendar year, except
for a taxpayer already remitting the tax
by EFT, each taxpayer who was liable
for a gross amount equal to or exceeding
five million dollars in taxes on tobacco
products, cigarette papers, and cigarette
tubes combining tax liabilities incurred
under this part and part 275 of this
chapter during the previous calendar
year, shall notify, in writing, the
regional director (compliance), for each
region in which taxes are paid. The
notice shall be an agreement to make
remittances by EFT.

(2) For each return filed in accordance
with this part, the taxpayer shall direct
the taxpayer’s bank to make an
electronic fund transfer in the amount of
the taxpayment to the Department of the
Treasury’s General Account or the
Federal Reserve Bank of New York as
provided in paragraph (e) of this
section. The request shall be made to
the bank early enough for the transfer to
be made to the Treasury Account by no
later than the close of business on the
last day for filing the return, prescribed
in §270.355. The request shall take into
account any time limit established by
the bank.

(3) If a taxpayer was liable for less
than five million dollars in taxes on
tobacco products, cigarette papers, and
cigarette tubes combining tax liabilities
incurred under this part and part 275 of
this chapter during the preceding
calendar year, the taxpayer may choose
either to continue remitting the tax as
provided in this section or to remit the
tax with the return as prescribed by
§270.355. Upon filing the first return on
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which the taxpayer chooses to
discontinue remitting the tax by EFT
and to begin remitting the tax with the
tax return, the taxpayer shall notify the
regional director (compliance) by
attaching a written notification to ATF
Form 5000.24, stating that no taxes are
due by EFT, because the tax liability
during the preceding calendar year was
less than five million dollars, and that
the remittance shall be filed with the tax
return.

c. Remittance. (1) Each taxpayer shall
show on the return, ATF Form 5000.24,
information about remitting the tax for
that return period by EFT and shall file
the return with ATF, in accordance with
the instructions of ATF Form 5000.24.

(2) Remittances shall be considered as
made when the taxpayment by EFT is
received by the Treasury Account. For
purposes of this section, a taxpayment
by EFT shall be considered as received
by the Treasury Account when it is paid
to a Federal Reserve Bank.

(3) When the taxpayer directs the
bank to effect an EFT message as
required by paragraph (b)(2) of this
section, any transfer data record
furnished to the taxpayer, through
normal banking procedures, will serve
as the record of payment, and shall be
retained as part of required records.

(d) Failure to make a taxpayment by
EFT. The taxpayer is subject to a penalty
imposed by 26 U.S.C. 5761, 6651, or
6656, as applicable, for failure to make
a taxpayment by EFT on or before the
close of business on the prescribed last
day for filing.

(e) Procedure. Upon the notification
required under paragraph (b)(1) of this
section, the regional director
(compliance) will issue to the taxpayer
an AFT Procedure entitled Payment of
Tax by Electronic Fund Transfer. This
publication outlines the procedure a
taxpayer is to follow when preparing
returns and EFT remittances in
accordance with this part. The U.S.
Customs Service will provide the
taxpayer with instructions for preparing
EFT remittances for payments to be
made to the U.S. Customs Service.

(Approved by the Office of Management and
Budget under control number 1512-0457)
(Act of August 16, 1954, 68A Stat. 775, as
amended (26 U.S.C. 6302); sec. 202, Pub. L.
85-859, 72 Stat. 1417, as amended (26 U.S.C.
5703))

§270.358 Assessment.

Whenever any person required by law
to pay tax on cigarette papers and tubes
fails to pay such tax, the tax shall be
ascertained and assessed against such
person, subject to the limitations
prescribed in 26 U.S.C. 6501. The tax so
assessed shall be in addition to the

penalties imposed by law for failure to
pay such tax when required. Except in
cases where delay may jeopardize
collection of the tax, or where the
amount is nominal or the result of an
evident mathematical error, no such
assessment shall be made until and after
notice has been afforded such person to
show cause against assessment. The
person will be allowed 45 days from the
date of such notice to show cause, in
writing, against such assessment.

(72 Stat. 1417; 26 U.S.C. 5703)

§270.359 Employer identification number.

The employer identification number
(EIN) (defined at 26 CFR 301.7701-12)
of a manufacturer of cigarette papers
and/or tubes who has been assigned
such a number shall be shown on each
semimonthly tax return, ATF Form
5000.24, and special tax return
(including amended returns), ATF Form
5630.5, filed under this subpart. Failure
of the taxpayer to include the EIN on
ATF Form 5000.24 may result in
assertion and collection of the penalty
specified in §70.113 of this chapter.
Failure of the taxpayer to include the
EIN on ATF Form 5630.5 may result in
the imposition of the penalty specified
in 27 CFR 70.113 of this chapter.

(75 Stat. 828; 26 U.S.C. 6109, 6676)

§270.360 Application for employer
identification number.

Each manufacturer of cigarette papers
and tubes who has neither secured an
EIN nor made application therefor shall
file an application on IRS Form SS—4.
IRS Form SS-4 may be obtained from
any service center director or from any
district director. Such application shall
be filed on or before the seventh day
after the date on which any tax return
under this subpart is filed. Each
manufacturer shall make application for
and shall be assigned only one EIN for
all internal revenue purposes.

(75 Stat. 828; 26 U.S.C. 6109)

§270.361 Execution and filing of Form SS—
4.

The application on IRS form SS—4,
together with any supplementary
statement, shall be prepared in
accordance with the applicable form,
instructions, and regulations, and the
data called for shall be set forth fully
and clearly. The application shall be
filed with the service center director
serving the internal revenue district
where the applicant is required to file
returns under this subpart, except that
hand-carried applications may be filed
with the district director of any such
district as provided for in 26 CFR
§301.6091-1. The application shall be
signed by:

(a) the individual if the person is an
individual;

(b) the president, vice president, or
other principal officer if the person is a
corporation;

(c) a responsible and duly authorized
member or officer having knowledge of
its affairs if the person is a partnership
or other unincorporated organization; or

(d) the fiduciary if the person is a
trust or estate.

(75 Stat. 828; 26 U.S.C. 6109)
Special (Occupational) Taxes

§270.371 Liability for special tax.

(a) Manufacturer of cigarette papers
and tubes. Every manufacturer of
cigarette papers and tubes shall pay a
special (occupational) tax at a rate
specified by §270.372 of this part. The
tax shall be paid on or before July 1. On
commencing business, the tax shall be
computed from the first day of the
month in which liability is incurred,
through the following June 30.
Thereafter, the tax shall be computed for
the entire year (July 1 through June 30).

(b) Each place of business taxable. A
manufacturer of cigarette papers and
tubes incurs special tax liability at each
place of business in which an
occupation subject to special tax is
conducted. A place of business means
the entire office, plant or area of the
business in any one location under the
same proprietorship. Passageways,
streets, highways, rail crossings,
waterways, or partitions dividing the
premises are not sufficient separation to
require additional special tax, if the
divisions of the premises are otherwise
contiguous.

(26 U.S.C. 5143, 5731)

§270.372 Rate of special tax.

(a) General. Title 26 U.S.C. 5731(a)(2)
imposes a special tax of $1,000 per year
on every manufacturer of cigarette
papers and tubes.

(b) Reduced rate for small proprietors.
Title 26 U.S.C. 5731(b) provides for a
reduced rate of $500 per year with
respect to any manufacturer of cigarette
papers and tubes whose gross receipts
(for the most recent taxable year ending
before the first day of the taxable period
to which the special tax imposed by
§270.371 relates) are less than $500,000.
The “‘taxable year” to be used for
determining gross receipts is the
taxpayer’s income tax year. All gross
receipts of the taxpayer shall be
included, not just the gross receipts of
the business subject to special tax.
Proprietors of new businesses that have
not yet begun a taxable year, as well as
proprietors of existing businesses that
have not yet ended a taxable year, who
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commence a new activity subject to
special tax, qualify for the reduced
special (occupational) tax rate, unless
the business is a member of a
“‘controlled group’’; in that case the
rules of paragraph (c) of this section
shall apply.

(c) Controlled group. All persons
treated as one taxpayer under 26 U.S.C.
5061(e)(3) shall be treated as one
taxpayer for the purpose of determining
gross receipts under paragraph (b) of
this section. ““Controlled group’ means
a controlled group of corporations, as
defined in 26 U.S.C. 1563 and
implementing regulations in 26 CFR
1.1563-1 through 1.1563—4. Also, the
rules for a ““controlled group of
corporations’ apply in a similar fashion
to groups which include partnerships
and/or sole proprietorships. If one entity
maintains more than 50% control over
a group consisting of corporations and
one, or more, partnerships and/or sole
proprietorships, all of the members of
the controlled group are one taxpayer
for the purpose of this section.

(d) Short taxable year. Gross receipts
for any taxable year of less than 12
months shall be annualized by
multiplying the gross receipts for the
short period by 12 and dividing the
result by the number of months in the
short period as required by 26 U.S.C.
448(c)(3).

(e) Returns and allowances. Gross
receipts for any taxable year shall be
reduced by returns and allowances
made during such year under 26 U.S.C.
448(c)(3).

(26 U.S.C. 448, 5061, 5731)

§270.373 Special tax returns.

(a) General. Special tax shall be paid
by return. The prescribed return is ATF
Form 5630.5, Special Tax Registration
and Return. Special tax returns, with
payment of tax, shall be filed with ATF
in accordance with instructions on the
form.

(b) Preparation of ATF Form 5630.5.
All of the information called for on ATF
Form 5630.5 shall be provided
including:

(1) The true name of the taxpayer.

(2) The trade name(s) (if any) of the
business(es) subject to special tax.

(3) The employer identification
number (see 88§ 270.359-361).

(4) The exact location of the place of
business, by name and number of
building or street, or if these do not
exist, by some description in addition to
the post office address. In the case of
one return for two or more locations, the
address to be shown shall be the
taxpayer’s principal place of business
(or principal office, in the case of a
corporate taxpayer).

(5) The class(es) of special tax to
which the taxpayer is subject.

(6) Ownership and control
information: That is, the name, position,
and residence address of every owner of
the business and of every person having
power to control its management and
policies with respect to the activity
subject to special tax. “Owner of the
business’ shall include every partner, if
the taxpayer is a partnership, and every
person owning 10% or more of its stock,
if the taxpayer is a corporation.
However, the ownership and control
information required by this paragraph
need not be stated if the same
information has been previously
provided to ATF in connection with a
permit application, and if the
information previously provided is still
current.

(c) Multiple locations and/or classes
of tax.

A taxpayer subject to special tax for
the same period at more than one
location or for more than one class of
tax shall—

(1) File one special tax return, ATF
Form 5630.5, with payment of tax, to
cover all such locations and classes of
tax; and

(2) Prepare, in duplicate, a list
identified with the taxpayer’s name,
address (as shown on ATF Form
5630.5), employer identification
number, and period covered by the
return. The list shall show, by State, the
name, address, and tax class of each
location for which special tax is being
paid. The original of the list shall be
filed with ATF in accordance with
instructions on the return, and the copy
shall be retained at the taxpayer’s
principal place of business (or principal
office, in the case of a corporate
taxpayer) for the period specified in
§270.371.

(d) Signing of ATF Forms 5630.5.—(1)
Ordinary returns. The return of an
individual proprietor shall be signed by
the individual. The return of a
partnership shall be signed by a general
partner. The return of a corporation
shall be signed by any officer. In each
case, the person signing the return shall
designate his or her capacity as
“individual owner,” ‘“member of firm,”
or, in the case of a corporation, the title
of the officer.

(2) Fiduciaries. Receivers, trustees,
assignees, executors, administrators,
and other legal representatives who
continue the business of a bankrupt,
insolvent, deceased person, etc., shall
indicate the fiduciary capacity in which
they act.

(3) Agent or attorney in fact. If a
return is signed by an agent or attorney
in fact, the signature shall be preceded

by the name of the principal and
followed by the title of the agent or
attorney in fact. A return signed by a
person as agent will not be accepted
unless there is filed, with the ATF office
with which the return is required to be
filed, a power of attorney authorizing
the agent to perform the act.

(4) Perjury statement. ATF Forms
5630.5 shall contain or be verified by a
written declaration that the return has
been executed under the penalties of

perjury.

§270.374 Issuance, distribution, and
examination of special tax stamps.

(a) Issuance of special tax stamps.
Upon filing a properly executed return
on ATF Form 5630.5 together with the
full remittance, the taxpayer will be
issued an appropriately designated
special tax stamp. If the return covers
multiple locations, the taxpayer will be
issued one appropriately designated
stamp for each location listed on the
attachment required by § 270.373(c)(2),
but showing, as to name and address,
only the name of the taxpayer and the
address of the taxpayer’s principal place
of business (or principal office in the
case of a corporate taxpayer).

(b) Distribution of special tax stamps
for multiple locations. On receipt of the
special tax stamps, the taxpayer shall
verify that there is one stamp for each
location listed on the attachment to ATF
Form 5630.5. The taxpayer shall
designate one stamp for each location
and type on each stamp the address of
the business conducted at the location
for which that stamp is designated. The
taxpayer shall then forward each stamp
to the place of business designated on
the stamp.

(c) Examination of special tax stamps.
All stamps denoting payment of special
tax shall be kept available for inspection
by ATF officers, at the location for
which designated, during business
hours.

(26 U.S.C. 5142, 5146, 6806)

§270.375 Changes in special tax stamps.

(a) Change in name. If there is a
change in the corporate or firm name, or
in the trade name, as shown on ATF
Form 5630.5, the manufacturer shall file
an amended special tax return as soon
as practicable after the change, covering
the new corporate or firm name, or trade
names. No new special tax is required
to be paid. The manufacturer shall
attach the special tax stamp for
endorsement of the change in name.

(b) Change in proprietorship.—(1)
General. If there is a change in the
proprietorship of a cigarette papers and
tubes factory, the successor shall pay a
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new special tax and obtain the required
special tax stamps.

(2) Exemption for certain successors.
Persons having the right of succession
provided for in paragraph (c) of this
section may carry on the business for
the remainder of the period for which
the special tax was paid, without paying
a new special tax, if within 30 days after
the date on which the successor begins
to carry on the business, the successor
files a special tax return on ATF Form
5630.5 with ATF, which shows the basis
of succession. A person who is a
successor to a business for which
special tax has been paid and who fails
to register the succession is liable for
special tax computed from the first day
of the calendar month in which the
successor began to carry on the
business.

(c) Persons having right of succession.
Under the conditions indicated in
paragraph (b)(2) of this section, the right
of succession will pass to certain
persons in the following cases:

(1) Death. The spouse or child, or
executor, administrator, or other legal
representative of the taxpayer;

(2) Succession of spouse. A husband
or wife succeeding to the business of his
or her spouse (living);

(3) Insolvency. A receiver or trustee in
bankruptcy, or an assignee for benefit of
creditors;

(4) Withdrawal from firm. The partner
or partners remaining after death or
withdrawal of a member.

(d) Change in location. If there is a
change in location of a taxable place of
business, the manufacturer shall within
30 days after the change, file with ATF
an amended special tax return covering
the new location. The manufacturer
shall attach the special tax stamp or
stamps for endorsement of the change in
location. No new special tax is required
to be paid. However, if the manufacturer
does not file the amended return within
30 days, the manufacturer is required to
pay a new special tax and obtain a new
special tax stamp.

(26 U.S.C. 5143, 7011)
General

§270.382 Authority of ATF officers to
enter premises.

Any ATF officer may enter in the
daytime any premises where cigarette
papers and tubes are produced or kept,
so far as it may be necessary for the
purpose of examining such articles.
When such premises are open at night,
any ATF officer may enter them, while
so open, in the performance of his or her
official duties. The owner of such
premises, or person having the
superintendence of the same, who

refuses to admit any ATF officer or
permit any AFT officer to examine such
cigarette papers and tubes shall be liable
to the penalties prescribed by law for
the offense.

(68A Stat. 872; 903 26 U.S.C. 7342, 7606)

§270.383 Interference with administration.

Whoever, corruptly or by force or
threats of force, endeavors to hinder or
obstruct the administration of this
subpart, or endeavors to intimidate or
impede any ATF officer acting in an
official capacity, or forcibly rescues or
attempts to rescue or causes to be
rescued any property, after it has been
duly seized for forfeiture to the United
States in connection with a violation or
intended violation of this subpart, shall
be liable to the penalties prescribed by
law.

(68A Stat. 855; 26 U.S.C. 7212)

§270.384 Disposal of forfeited,
condemned, and abandoned cigarette
papers and tubes.

Forfeited, condemned, or abandoned
cigarette papers or tubes in the custody
of a Federal, State, or local officer upon
which the Federal tax has not been paid
shall not be sold or caused to be sold for
consumption in the United States if, in
the opinion of the officer, the sale of
such papers and tubes will not bring a
price equal to the tax due and payable,
and the expenses incident to the sale.
Where the cigarette papers or tubes are
not sold the officer may deliver them to
a Federal or State institution (if they are
fit for consumption) or cause their
destruction by burning completely or by
rendering them unfit for consumption.
Where such papers or tubes are sold,
release by the officer having custody
shall be made only after such papers
and tubes are properly packaged and
taxpaid. A receipt from the regional
director (compliance) evidencing
payment of tax on such papers or tubes
shall be presented to the officer having
custody of the articles, which tax shall
be considered part of the sales price.
Where cigarette papers or tubes which
have been packaged under the
provisions of part 295 of this chapter are
to be released after payment of tax, the
purchaser shall appropriately mark each
package ‘‘Federal Tax Paid (date)”
before the officer having custody of the
papers or tubes releases them. However,
the articles may be released without
such marking of the packages if the
purchaser is a qualified manufacturer of
cigarette papers and tubes and does not
intend to place such papers or tubes on
the domestic market for taxable articles
but will otherwise dispose of them. A
written statement of notification of
disposal by destruction or return to

bond through claim for refund, shall be
filed, in original only, with the officer
having custody of the articles. In the
case of cigarette papers and tubes
forfeited under the internal revenue
laws, the sale shall be subject to the
provisions of part 72 of this chapter.

(68A Stat. 870, as amended, 72 Stat. 1425, as
amended; 26 U.S.C. 7325, 5753)

§270.385 Alternate methods or
procedures.

A manufacturer of cigarette papers
and tubes, on specific approval by the
Director as provided in this section, may
use an alternate method or procedure in
lieu of a method or procedure
specifically prescribed in this subpart.
The Director may approve an alternate
method or procedure, subject to stated
conditions, when the Director finds
that—

(a) Good cause has been shown for the
use of the alternate method or
procedure,

(b) The alternate method or procedure
is within the purpose of, and consistent
with the effect intended by, the
specifically prescribed method or
procedure, and affords equivalent
security to the revenue, and

(c) The alternate method or procedure
will not be contrary to any provision of
law, and will not result in an increase
in cost to the Government or hinder the
effective administration of this subpart.

No alternate method or procedure
relating to the giving of any bond or to
the assessment, payment, or collection
of tax, shall be authorized under this
section. A manufacturer who desires to
employ an alternate method or
procedure shall submit a written
application, in triplicate, to the regional
director (compliance) for transmittal to
the Director. The application shall
specifically describe the proposed
alternate method or procedure, and
shall set forth the reasons therefor.
Alternate methods or procedures shall
not be employed until the application
has been approved by the Director. The
manufacturer shall, during the period of
authorization of an alternate method or
procedure, comply with the terms of the
approved application. Authorization for
any alternate method or procedure may
be withdrawn whenever, in the
judgment of the Director, the revenue is
jeopardized or the effective
administration of this part is hindered.
Any authorization of the Director under
this section shall be retained as part of
the manufacturer’s record in accordance
with this subpart.
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§270.386 Emergency variations from
requirements.

The Director may approve methods of
operation other than as specified in this
subpart, where it is determined that an
emergency exists and the proposed
variations from the specified
requirements are necessary, and the
proposed variations—

(a) Will afford the security and
protection to the revenue intended by
the prescribed specifications;

(b) Will not hinder the effective
administration of this subpart; and

(c) Will not be contrary to any
provision of law. Variations from
requirements granted under this section
are conditioned on compliance with the
procedures, conditions, and limitations
set forth in the approval of the
application. Failure to comply in good
faith with such procedures, conditions
and limitations shall automatically
terminate the authority for such
variations and the manufacturer
thereupon shall fully comply with the
prescribed requirements of regulations
from which the variations were
authorized. Authority for any variation
may be withdrawn whenever in the
judgment of the Director the revenue is
jeopardized or the effective
administration of this subpart is
hindered by the continuation of such
variation. Where a manufacturer desires
to employ such variation, the
manufacturer shall submit a written
application to do so (in triplicate) to the
regional director (compliance) for
transmittal to the Director. The
application shall describe the proposed
variations and set forth the reasons
therefor. Variations shall not be
employed until the application has been
approved. In accordance with this
subpart, any authorization of the
Director under this section shall be
retained as part of the manufacturer’s
records.

§270.387 Penalties and forfeitures.

Anyone who fails to comply with the
provisions of this subpart becomes
liable to the civil and criminal penalties,
and forfeitures, provided by law.

(72 Stat. 1425, 1426; 26 U.S.C. 5761, 5762,
5763)

Qualification Requirements for
Manufacturers

Original Qualifications

§270.391 Persons required to qualify.
Every person who makes up cigarette
paper into books or sets containing more

than 25 papers each, or into tubes,
except for his or her own personal use
or consumption, shall first qualify as a
manufacturer of cigarette papers and

tubes in accordance with the provisions
of this subpart.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.392 Bond.

Every person, before commencing
business as a manufacturer of cigarette
papers and tubes, shall file a bond on
ATF Form 2102 (5210.1). Such bond
shall be filed in accordance with the
applicable provisions of subpart G of
this part and conditioned upon
compliance with the provisions of 26
U.S.C. Chapter 52, and regulations
thereunder, including, but not limited
to, the timely payment of taxes imposed
by such chapter and penalties and
interest in connection therewith for
which the manufacturer may become
liable to the United States.

(72 Stat. 1421, 26 U.S.C. 5711)

§270.393 Power of attorney.

If the bond or any other document
required under this part is signed by an
attorney in fact for an individual,
partnership, association, company, or
corporation, by one of the partners for
a partnership, or by one of the members
of an association, a power of attorney on
ATF Form 1534 (5000.8) shall be
furnished to the regional director
(compliance). If such bond or other
document is signed on behalf of a
corporation by an officer thereof, it must
be supported by duly authenticated
extracts of the stockholders’ meeting,
by-laws, or directors’ meeting
authorizing such officer to execute such
document for the corporation. ATF
Form 5000.8 or support of authority
does not have to be filed again with a
regional director (compliance) where
such form or support has previously
been submitted to that regional director
(compliance) and is still in effect.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.394 Notice of approval of bond.

If the bond required under this
subpart is approved by the regional
director (compliance), a number will be
assigned to the factory of the
manufacturer of cigarette papers and
tubes for internal revenue purposes. The
regional director (compliance) will
immediately notify the manufacturer, in
writing, of the bond approval, in order
that the manufacturer may commence
operations.

(72 Stat. 1421; 26 U.S.C. 5711)
Changes after Original Qualifications

§270.395 Changein name.

Where there is a change in the
individual, trade, or corporate name of
a manufacturer of cigarette papers and
tubes, the manufacturer shall, within 30

days of the change, furnish the regional
director (compliance) a written notice of
such change.

(72 Stat. 1422; 26 U.S.C. 5722)

§270.396 Change in proprietorship.

Where there is to be any change in
proprietorship (including a change in
the identity of the members of a
partnership or association, but
excluding any change in stock
ownership in a corporation) of the
business of a manufacturer of cigarette
papers and tubes, the proposed
successor shall, before commencing
operations, qualify as a manufacturer of
cigarette papers and tubes, in
accordance with this part. If such
manufacturer promptly files the
required documentation with the
regional director (compliance), an
administrator, executor, receiver,
trustee, assignee, or other fiduciary
successor may liquidate the business
without qualifying as a manufacturer.
The manufacturer must promptly file
with the regional director (compliance)
a statement of the intent to liquidate and
furnish a certified copy of the order of
the court, or other pertinent documents.
These documents must show the
appointment and qualification of any
administrator, executor, receiver,
trustee, assignee, or other fiduciary,
together with an extension of coverage
of the predecessor’s bond executed by
the administrator, executor, receiver,
trustee, assignee, or other fiduciary and
the surety, in accordance with the
provisions of § 270.407. The predecessor
shall make a closing inventory and
closing report in accordance with the
provisions of §§270.434 and 270.426,
respectively, and the successor shall
make an opening inventory and opening
report, in accordance with the provision
of 8§270.432 and 270.423, respectively.

(72 Stat. 1421, 1422; 26 U.S.C. 5711, 5721,
and 5722)

§270.397 Change in location.

Whenever a manufacturer of cigarette
papers and tubes contemplates a change
in location of a factory within the same
region, the manufacturer shall, before
commencing operations at the new
location, file an extension of coverage of
bond in accordance with the provisions
of §270.407. Whenever a manufacturer
of cigarette papers and tubes
contemplates changing the location of a
factory to another region, the
manufacturer shall, before commencing
operations at the new location, qualify
as a manufacturer in the new region, in
accordance with the applicable
provisions of this subpart, and make a
closing inventory and closing report, in
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accordance with the provisions of
8§8270.434 and 270.426, respectively.

(72 Stat. 1421, 1422; 26 U.S.C. 5711, 5721,
and 5722)

Bonds and Extensions of Coverage of
Bonds

§270.401 Corporate surety.

(a) Surety bonds required by this
subpart may be given only with
corporate sureties holding certificates of
authority from, and subject to any
limitations prescribed by the Secretary
of the Treasury as set forth in the
current revision of Treasury Department
Circular No. 570 (Companies Holding
Certificates of Authority as Acceptable
Sureties on Federal Bonds and as
Acceptable Reinsuring Companies). The
surety shall have no interest whatever in
the business covered by the bond.

(b) Each bond and each extension of
coverage of bond shall at the time of
filing be accompanied by a power of
attorney authorizing the agent or officer
who executed the bond to so act on
behalf of the surety. The regional
director (compliance) who is authorized
to approve the bond may, whenever
deemed necessary, require additional
evidence of the authority of the agent or
officer to execute the bond or extension
of coverage of bond. The power of
attorney shall be prepared on a form
provided by the surety company and
executed under the corporate seal of the
company. If the power of attorney
submitted is other than a manually
signed document, it shall be
accompanied by a certificate of its
validity.

(c) Treasury Department Circular No.
570 is published in the Federal Register
annually as of the first workday in July.
As they occur, interim revisions of the
circular are published in the Federal
Register. Copies may be obtained from
the Surety Bond Branch, Financial
Management Service, Department of the
Treasury, Washington, D.C. 20220.

(July 30, 1947, ch. 390, 61 Stat. 648, as
amended (31 U.S.C. 9304, 9306); sec. 202.
Pub. L. 85-859, 72 Stat. 1421, as amended
(26 U.S.C. 5711))

§270.402 Two or more corporate sureties.

A bond executed by two or more
corporate sureties shall be the joint and
several liability of the principal and the
sureties. However, each corporate surety
may limit its liability in terms upon the
face of the bond in a definite, specific
amount, which amount shall not exceed
the limitations prescribed for such
corporate surety by the Secretary, as set
forth in the current revision of Treasury
Department Circular 570 (Companies
Holding Certificates of Authority as

Acceptable Sureties on Federal Bonds
and as Acceptable Reinsuring
Companies). (See §270.401(c)) When
the sureties so limit their liability, the
aggregate of such limited liabilities must
equal the required amount of the bond.
(July 30, 1947, ch. 390, 61 Stat. 648, as
amended (31 U.S.C. 9304, 9306); sec. 202.

Pub. L. 85-859, 72 Stat. 1421, as amended
(26 U.S.C. 5711))

§270.403 Deposit of securities in lieu of
corporate surety.

In lieu of corporate surety, the
manufacturer of cigarette papers and
tubes may pledge and deposit, as
security for the bond, securities which
are transferable and are guaranteed as to
both interest and principal by the
United States, in accordance with the
provisions of 31 CFR Part 225—
Acceptance of Bonds, Notes or Other
Obligations Issued or Guaranteed by the
United States as Security in Lieu of
Surety or Sureties on Penal Bonds.

(61 Stat. 650, 72 Stat. 1421, 31 U.S.C. 9301,
9303, 26 U.S.C. 5711, 5 U.S.C. 552(a) (80 Stat.
383, as amended))

§270.404 Amount of bond.

The amount of the bond of a
manufacturer of cigarette papers and
tubes shall be not less than the
maximum amount of the tax liability on
the cigarette papers and tubes
manufactured in the factory, received
without payment of tax from other
factories, and released without payment
of tax from customs custody as provided
in §270.452, during any month. In the
case of a manufacturer commencing
business, the production, receipts from
other factories, and releases from
customs custody, without payment of
tax, shall be estimated for the purpose
of this section. The amount of any such
bond (or the total amount where
strengthening bonds are filed) shall not
exceed $20,000, nor be less than $1,000.

(72 Stat. 1421, 26 U.S.C. 5711)

§270.405 Strengthening bond.

Where the regional director
(compliance) determines that the
amount of the bond, under which a
manufacturer of cigarette papers and
tubes is currently carrying on such
business, no longer adequately protects
the revenue, the regional director
(compliance) may require the
manufacturer to file a strengthening
bond in an appropriate amount with the
same surety as that on the bond already
in effect, in lieu of a superseding bond
to cover the full liability on the basis of
§270.404. The regional director
(compliance) shall refuse to approve any
strengthening bond where any notation
is made thereon which is intended or

which may be construed as a release of
any former bond, or as limiting the
amount of either bond to less than its
full amount.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.406 Superseding bond.

A manufacturer of cigarette papers
and tubes shall file a new bond to
supersede the current bond immediately
when:

(a) The corporate surety on the
current bond becomes insolvent,

(b) The regional director (compliance)
approves a request from the surety of
the current bond to terminate liability
under the bond,

(c) Payment of any liability under a
bond is made by the surety thereon, or

(d) The regional director (compliance)
considers such a superseding bond
necessary for the protection of the
revenue.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.407 Extension of coverage of bond.

An extension of the coverage of bond
filed under this subpart shall be
manifested on ATF Form 2105 (5000.7),
Extension of Coverage of Bond, by the
manufacturer of cigarette papers and
tubes and by the surety on the bond
with the same formality and proof of
authority as required for the execution
of the bond.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.408 Approval of bond and extension
of coverage of bond.

No person shall commence operations
under any bond, nor extend operations,
until such person receives from the
regional director (compliance) notice of
approval of the bond or an appropriate
extension of coverage of the bond
required under this subpart. Upon
receipt of an approved bond or
extension of coverage of bond from the
regional director (compliance), such
bond or extension of coverage of bond
shall be retained by the manufacturer of
cigarette papers and tubes in factory and
shall be made available for inspection
by any ATF officer upon request.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.409 Termination of liability of surety
under bond.

The liability of a surety on any bond
required by this subpart shall be
terminated only as to operations on and
after the effective date of a superseding
bond, or the date of approval of the
discontinuance of operations by the
manufacturer of cigarette papers and
tubes, or otherwise in accordance with
the termination provisions of the bond.
The surety shall remain bound in
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respect of any liability for unpaid taxes,
penalties and interest, not in excess of

the amount of the bond, incurred by the
manufacturer while the bond is in force.

(72 Stat. 1421; 26 U.S.C. 5711)

§270.410 Release of pledged securities.

Securities of the United States
pledged and deposited as provided in
§270.403 shall be released only in
accordance with the provisions of 31
CFR Part 225. Such securities will not
be released by the regional director
(compliance) until liability under the
bond for which they were pledged has
been terminated. When the regional
director (compliance) is satisfied that
they may be released, the regional
director (compliance) shall fix the date
or dates on which a part or all of such
securities may be released. At any time
prior to the release of such securities,
the regional director (compliance) may
extend the date of release for such
additional length of time as is deemed
necessary.

(61 Stat. 650, 72 Stat. 1421; 31 U.S.C. 9301,
9303; 26 U.S.C. 5711)

Operations By Manufacturers
Records

§270.421 General.

Every manufacturer of cigarette
papers and tubes shall keep records of
the daily operations and transactions,
which shall reflect the date and number
of books or sets of cigarette papers of
each different numerical content and
the date and number of cigarette tubes:

(a) Manufactured,;

(b) Received, without payment of tax
from another factory, an export
warehouse, customs custody, or by
withdrawal from the market;

(c) Removed subject to tax;

(d) Removed, without payment of tax,
for export purposes, use of the transfer
in bond pursuant to § 270.451; or

(e) Lost or destroyed.

The entries for each day in the records
maintained or kept under this subpart
will be considered timely if made by the
close of the business day following that
on which the operations or transactions
occur. No particular form of records is
prescribed, but the information required
shall be readily ascertainable from the
records kept.

(72 Stat. 1423; 26 U.S.C. 5741)
Reports

§270.422 General.

Every manufacturer of cigarette
papers and tubes shall make a report, on
ATF Form 2138 (5230.3), to the regional
director (compliance), of the number of
books or sets of cigarette papers of each

different numerical content and the
number of cigarette tubes manufactured,
received, removed, and lost or
destroyed. The report shall be made at
the times specified in this subpart and
shall be made whether or not any
operations or transactions occurred
during the period covered by the report.
A copy of each report shall be retained
by the manufacturer in accordance with
the provisions of this subpart.

(72 Stat. 1422; 26 U.S.C. 5722)
§270.423 Opening.

An opening report, covering the
period from the date of the opening
inventory to the end of the month, shall
be made on or before the 10th day
following the end of the month in which
the business was commenced.

(72 Stat. 1422; 26 U.S.C. 5722)
§270.424 Monthly.

A report for each calendar month
shall be made on or before the 20th day
of the next succeeding month.

(72 Stat. 1422; 26 U.S.C. 5722)
§270.425 Special.

A special report, covering the
unreported period to the day preceding
the date of any special inventory
required by an ATF officer, shall be
made with such inventory. Another
report, covering the period from the date
of the special inventory to the end of the
month, shall be made on or before the
14th day following the end of the month
in which the inventory was made.

(72 Stat. 1422; 26 U.S.C. 5722)
§270.426 Closing.

A closing report, covering the period
from the first of the month to the date
of the closing inventory, shall be made
with such inventory.

(72 Stat. 1422; 26 U.S.C. 5722)
Inventories
§270.431 General.

Every manufacturer of cigarette
papers and tubes shall provide a true
and accurate inventory, on ATF Form
2132 (5230.2), to the regional director
(compliance), of the number of books or
sets of cigarette papers of each different
numerical content and the number of
cigarette tubes held at the times
specified in this subpart. Such
inventory shall be subject to verification
by an ATF officer. A copy of each
inventory shall be retained by the
manufacturer in accordance with this
subpart.

(72 Stat. 1422; 26 U.S.C. 5721)

§270.432 Opening.

An opening inventory shall be made
by the manufacturer of cigarette papers
and tubes at the time of first
commencing business.

(72 Stat. 1422; 26 U.S.C. 5721)

§270.433 Special.

A special inventory shall be made by
the manufacturer of cigarette papers and
tubes when required by any ATF officer.

(72 Stat. 1422; 26 U.S.C. 5721)

§270.434 Closing.

A closing inventory shall be made by
the manufacturer of cigarette papers and
tubes when a change in proprietorship
occurs, or when the manufacturer
changes location of the factory to
another region, or concludes business.
Where a change in proprietorship
occurs, the closing inventory shall be
made as of the day preceding the date
of the opening inventory of the
successor.

(72 Stat. 1422; 26 U.S.C. 5721)
Document Retention

§270.435 General.

All records and reports required to be
kept or maintained under this subpart,
including copies of authorizations,
inventories, reports, returns, and claims
filed with verified supporting
schedules, shall be retained by the
manufacturer for three years following
the close of the calendar year in which
filed or made, or in the case of an
authorization, for three years following
the close of the calendar year in which
the operation under such authorization
is concluded. Such records shall be
made available for inspection by any
ATF officer upon request.

(72 Stat. 1423; 26 U.S.C. 5741)
Packages

§270.441 General.

All cigarette papers and tubes shall,
before removal subject to tax, be put up
by the manufacturer in packages which
shall be of such construction as will
securely contain the papers or tubes
therein. No package of cigarette papers
or tubes shall have contained therein,
attached thereto, or stamped, marked,
written, or printed thereon:

(a) Any certificate, coupon, or other
device purporting to be or to represent
a ticket, chance, share, or an interest in,
or dependent on, the event of a lottery,

(b) Any indecent or immoral picture,
print, or representation, or

(c) Any statement or indication that
United States tax has been paid.

(72 Stat. 1422; 26 U.S.C. 5723)
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Miscellaneous Operations
§270.451 Transfer in bond.

A manufacturer of cigarette papers
and tubes may transfer such papers and
tubes, under bond, without payment of
tax, to the bonded premises of any
manufacturer of cigarette papers and
tubes, or to the bonded premises of a
manufacturer of tobacco products solely
for use in the manufacture of cigarettes.
The transfer of cigarette papers and
tubes, without payment of tax, to the
bonded premises of an export
warehouse proprietor shall be in
accordance with the provisions of part
290 of this chapter.

(72 Stat. 1418, as amended; 26 U.S.C. 5704)
§270.452 Release from customs custody.

Cigarette papers and tubes which
were made in the United States,
exported, and subsequently returned to
the United States, may be removed from
customs custody for transfer to the
premises of a manufacturer without
payment of the internal revenue tax,
upon compliance with part 275 of this
chapter.

(72 Stat. 1418; 26 U.S.C. 5704)

§270.453 Use of the United States.

A manufacturer of cigarette papers
and tubes may remove cigarette papers
and tubes covered under bond, without
payment of tax, for use of the United
States. Such removal shall be in
accordance with the provisions of part
295 of this chapter.

(72 Stat. 1418; 26 U.S.C. 5704)

§270.454 Removal for export purposes.

The removal of cigarette papers and
tubes, without payment of tax, for
shipment to a foreign country, Puerto
Rico, the Virgin Islands, or a possession
of the United States, or for consumption
beyond the jurisdiction of the internal
revenue laws of the United States, shall
be in accordance with the provisions of
part 290 of this chapter.

(72 Stat. 1418; 26 U.S.C. 5704)
Permanent Discontinuance of Business
§270.461 Discontinuance of operations.

Every manufacturer of cigarette
papers and tubes who desires to
discontinue operations and close out a
factory shall dispose of all cigarette
papers and tubes on hand, in
accordance with this subpart, and make
a closing inventory and closing report,
in accordance with the provisions of
8§270.434 and 270.426, respectively.

(72 Stat. 1422; 26 U.S.C. 5721, 5722)

Claims By Manufacturers
General

§270.471 Abatement.

A claim for abatement of the unpaid
portion of the assessment of any tax on
cigarette papers and tubes, or any
liability in respect thereof, may be
allowed to the extent that such
assessment is excessive in amount, is
assessed after the expiration of the
applicable period of limitation, or is
erroneously or illegally assessed. Any
claim under this section shall be
prepared on ATF Form 2635 (5620.8), in
duplicate, and shall set forth the
particulars under which the claim is
filed. The original of the claim,
accompanied by such evidence as is
necessary to establish to the satisfaction
of the regional director (compliance)
that the claim is valid, shall be filed
with the regional director (compliance)
for the region in which the tax or
liability was assessed.

(68A Stat. 792, 6404)

§270.472 Allowance.

Relief from the payment of tax on
cigarette papers and tubes may be
extended to a manufacturer by
allowance of the tax where the cigarette
papers and tubes, after removal from the
factory upon determination of tax and
prior to the payment of such tax, are lost
(otherwise than by theft) or destroyed by
fire, casualty, or act of God, while in the
possession or ownership of the
manufacturer who removed such
articles, or are withdrawn by the
manufacturer from the market. Any
claim for allowance under this section
shall be filed on ATF Form 2635
(5620.8) with the regional director
(compliance) for the region in which the
articles were removed, shall be executed
under penalties and perjury and shall
show the date the cigarette papers and
tubes were removed from the factory. A
claim relating to articles lost or
destroyed shall be supported as
prescribed in § 270.475. In the case of a
claim relating to cigarette papers or
tubes withdrawn from the market the
schedule prescribed in § 270.476 shall
be filed with the regional director
(compliance) for the region in which the
articles are assembled. The
manufacturer may not anticipate
allowance of a claim by making the
adjusting entry in a tax return pending
consideration and action on the claim.
Cigarette papers and tubes to which
such a claim relates must be shown as
removed on determination of tax in the
return covering the period during which
such articles were so removed. Upon
action on the claim by the regional

director (compliance) a copy of ATF
Form 2635 (5620.8) will be returned to
the manufacturer as notice of such
action. This copy of ATF Form 2635
(5620.8), with the copy of any verified
supporting schedules, shall be retained
by the manufacturer. When such
notification of allowance of the claim or
any part thereof is received prior to the
time the return covering the tax on the
cigarette papers or tubes to which the
claim relates is to be filed, the
manufacturer may make an adjusting
entry and explanatory statement in that
tax return. Where the notice of
allowance is received after the filing of
the return and taxpayment of the
cigarette papers or tubes to which the
claim relates, the manufacturer may
make an adjusting entry and
explanatory statement in the next tax
return(s) to the extent necessary to take
credit in the amount of the allowance.

(72 Stat. 1419, as amended, 26 U.S.C. 5705)

§270.473 Credit or refund.

The taxes paid on cigarette papers and
tubes may be credited or refunded
(without interest) to a manufacturer on
proof satisfactory to the regional
director (compliance) that the claimant
manufacturer paid the tax on cigarette
papers and tubes lost (otherwise than by
theft) or destroyed, by fire, casualty, or
act of God, while in the possession or
ownership of such manufacturer, or
withdrawn by the manufacturer from
the market. Any claim for credit or
refund under this section shall be
prepared on ATF Form 2635 (5620.8), in
duplicate. Claims shall include a
statement that the tax imposed on
cigarette papers and tubes by 26 U.S.C.
7652 or Chapter 52, was paid in respect
to the cigarette papers or tubes covered
by the claim, and that the articles were
lost, destroyed, or withdrawn from the
market within 6 months preceding the
date the claim is filed. A claim for credit
or refund relating to articles lost or
destroyed shall be supported as
prescribed in 8 270.475, and a claim
relating to articles withdrawn from the
market shall be accompanied by a
schedule prepared and verified as
prescribed in 8§270.476, and 270.477.
The original and one copy of ATF Form
2635 (5620.8), shall be filed with the
regional director (compliance) for the
region in which the tax was paid, or
where the tax was paid in more than
one region with the regional director
(compliance) for any one of the regions
in which the tax was paid. Upon action
by the regional director (compliance) on
a claim for credit, a copy of ATF Form
2635 (5620.8) will be returned to the
manufacturer as notification of
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allowance or disallowance of the claim
or any part thereof. This copy, with the
copy of any verified supporting
schedules, shall be retained by the
manufacturer. When the manufacturer is
notified of allowance of the claim for
credit or any part thereof, the
manufacturer shall make an adjusting
entry and explanatory statement in the
next tax return(s) to the extent necessary
to take credit in the amount of the
allowance. The manufacturer may not
anticipate allowance of a claim by
taking credit on a tax return prior to
consideration and action on such claim.
The duplicate of a claim for refund or
credit, with a copy of any verified
supporting schedules, shall be retained
by the manufacturer.

(72 Stat. 1419, as amended, 26 U.S.C. 5705)

§270.474 Remission.

Remission of the tax liability on
cigarette papers and tubes may be
extended to the manufacturer liable for
the tax where cigarette papers and tubes
in bond are lost (other than by theft) or
destroyed, by fire, casualty, or act of
God, while in the possession or
ownership of such manufacturer. Where
cigarette papers and tubes are so lost or
destroyed the manufacturer shall report
promptly such fact, and the
circumstances, to the regional director
(compliance) for the region in which the
factory is located. If the manufacturer
wishes to be relieved of the tax liability,
a claim on ATF Form 2635 (5620.8), in
duplicate, shall also be prepared, setting
forth the nature, date, place, and extent
of the loss or destruction. The original
and one copy of the claim, accompanied
by such evidence as is necessary to
establish to the satisfaction of the
regional director (compliance) that the
claim is valid, shall be filed with the
regional director (compliance) for the
region in which the factory is located.
Upon action on the claim by the
regional director (compliance), the copy
of ATF Form 2635 (5620.8) will be
returned to the manufacturer as notice
of such action, which copy shall be
retained by the manufacturer.

(72 Stat. 1419, as amended, 26 U.S.C. 5707)
Lost or Destroyed

§270.475 Action by claimant.

Where cigarette papers and tubes are
lost (other than by theft) or destroyed,
by fire, casualty, or act of God, and the
manufacturer desires to file claim under
the provisions of §2270.472 or § 270.473,
the manufacturer shall indicate on the
claim the nature, date, and extent of
such loss or destruction. The claim shall
be accompanied by such evidence as
necessary to establish to the satisfaction

of the regional director (compliance)
that the claim is valid.

(72 Stat. 1419; 26 U.S.C. 5705)
Withdrawn From the Market.

§270.476 Action by Claimant.

Where cigarette papers and tubes are
withdrawn from the market and the
manufacturer desires to file claim under
the provisions of §270.472 or § 270.473,
the manufacturer shall assemble the
articles in or adjacent to a factory if they
are to be retained in or received into
such factory, or at any suitable place if
they are to be destroyed. The
manufacturer shall group the articles
according to the rate of tax applicable
thereto, and shall prepare and submit a
schedule of the articles, on ATF Form
3069 (5200.7) in accordance with the
instructions, on the form. All copies of
the schedule shall be forwarded to the
regional director (compliance) for the
region in which the articles are
assembled.

(72 Stat. 1419; 26 U.S.C. 5705)

§270.477 Action by regional director
(compliance).

Upon receipt of a schedule of cigarette
papers and tubes withdrawn from the
market, the regional director
(compliance) may assign an ATF officer
to verify the schedule and supervise
disposition of the cigarette papers and
tubes, or may authorize the
manufacturer to dispose of the articles
without supervision by so stating on the
original and one copy of the schedule
returned to the manufacturer.

(72 Stat. 1419; 26 U.S.C. 5705)

§270.478 Disposition of cigarette papers
and tubes and schedule.

When so authorized, as evidenced by
the regional director’s (compliance)
statement on the schedule, the
manufacturer shall dispose of the
cigarette papers and tubes as specified
in the schedule. After the articles are
disposed of, the manufacturer shall
execute a certificate on both copies of
the schedule received from the regional
director (compliance), to show the
disposition and the date of disposition
of the articles. In connection with a
claim for credit or refund, the
manufacturer shall attach the original of
the schedule to the claim for credit or
refund, ATF Form 2635 (5620.8), filed
under §270.473. When an ATF officer is
assigned to verify the schedule and
supervise disposition of the cigarette
papers and tubes, such officer shall,
upon completion of the assignment,
execute a certificate on all copies of the
schedule to show the disposition and
the date of disposition of the articles. In

connection with a claim for allowance,
the officer shall return one copy of the
schedule to the manufacturer for the
record, and in connection with a claim
for credit or refund, the officer shall
return the original and one copy of the
schedule to the manufacturer, the
original of which the manufacturer shall
attach to the claim filed under
§270.473.

(72 Stat. 1419, as amended; 26 U.S.C. 26
U.S.C. 5705)

Sec. B. The regulations in 27 CFR part
275 are amended as follows:

PART 275—IMPORTATION OF
TOBACCO PRODUCTS AND
CIGARETTE PAPERS AND TUBES

Paragraph 1. The authority citation
for part 275 continues to read as
follows:

Authority: 26 U.S.C. 5701, 5703-5705,
5708, 5722, 5723, 5741, 5761-5763, 6301,
6302, 6313, 6404, 7101, 7212, 7342, 7606,
7652; 31 U.S.C. 9301, 9303, 9304, 9306.

§275.63 [Amended]
Par. 2. Section 275.63(a) is amended

by removing “parts 270 and 285" and
adding “part 270"

§275.85 [Amended]

Par. 3. Section 275.85 concluding text
is amended by removing “part 270 and
part 285"’ and adding “‘part 270”".

Par. 4. Section 275.85a(b) is amended
by removing “part 270 or 285" and
adding “part 270"

§275.86 [Amended]

Par. 5. Section 275.86 is amended by
removing “‘parts 270 and 285" and
adding “part 270”.

§275.115 [Amended]

Par. 6. Section 275.115a (a)(1) and
(b)(1) are amended by removing “parts
270 and 285" and adding “part 270".

§275.137 [Amended]

Par. 7. Section 275.137 introductory
text is amended by removing ““parts 270
and 285" and adding “‘part 270".

§275.140 [Amended]

Par. 8. Section 275.140 is amended by
removing “‘part 285" and adding ‘““part
270"

Sec. C. The regulations in 27 CFR part
285 are amended as follows:

PART 285—MANUFACTURE OF
CIGARETTE PAPERS AND TUBES

PART 285—[REMOVED AND
RESERVED]

Paragraph 1. Part 285 is removed and
reserved.
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Sec. D. The regulations in 27 CFR part
295 are amended as follows:

PART 295—REMOVAL OF TOBACCO
PRODUCTS AND CIGARETTE PAPERS
AND TUBES, WITHOUT PAYMENT OF
TAX FOR USE OF THE UNITED
STATES

Paragraph 1. The authority citation
for part 295 continues to read as
follows:

Authority: 26 U.S.C. 5703, 5704, 5705,
5723, 5741, 5751, 5762, 5763, 6313, 7212,
7342, 7606, 7805; 44 U.S.C. 3504(h).

Par. 2. Section 295.34 is amended by
removing the phrase ‘“‘or Part 285".

Signed: June 10, 1996.

John W. Magaw,
Director.

Approved: July 29, 1996.

Dennis M. O’Donnell,

Acting Deputy Assistant Secretary
(Regulatory, Tariff and Trade Enforcement).

[FR Doc. 96-26305 Filed 10-16-96; 8:45 am]
BILLING CODE 4810-31-M

DEPARTMENT OF JUSTICE
Parole Commission
28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Transfer Treaty Cases

AGENCY: United States Parole
Commission, Dept. of Justice.

ACTION: Final rule; correction.

SUMMARY: The U.S. Parole Commission
is correcting typographical errors in the
final rule regarding the number of
hearing examiners required to conduct a
hearing for a prisoner transferred to the
United States pursuant to treaty. The
rule appeared in the Federal Register on
July 25, 1996 (61 FR 144).

EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Pamela Posch, Office of General
Counsel, U.S. Parole Commission, 5550
Friendship Blvd., Chevy Chase, MD,
20815. Telephone (301) 492-5959.

SUPPLEMENTARY INFORMATION: On July
25, 1996, the Parole Commission
published a final rule regarding the
procedures followed in cases involving
prisoners who are transferred to the
United States pursuant to treaty, to
serve a sentence imposed in the
transferring country. Prior to the rule
change, the Commission’s regulation
required that special transferee hearings
be conducted by panels of two hearing
examiners. The rule was changed by

reducing the number from two hearing
examiners to one hearing examiner. The
following correction is made to the final
rule published on July 25, 1996 (61 FR
144).

1. The first sentence of §2.62(h)(6) in
the second column on page 38570
which reads, ““(6) The transferee shall be
notified of the examiner’s
recommending findings of fact, and the
examiner’s recommended determination
and reasons therefore, at the conclusion
at the hearing. * * *” is corrected to
read as follows:

*(6) The transferee shall be notified of
the examiner’s recommended findings
of fact, and the examiner’s
recommended determination and
reasons therefore, at the conclusion of
the hearing. * * *”

* * * * *
Dated: October 7, 1996.
Edward F. Reilly, Jr.,
Chairman, U.S. Parole Commission.
[FR Doc. 96-26656 Filed 10-16-96; 8:45 am]
BILLING CODE 4410-10-P

28 CFR Part 2

Paroling, Recommitting, and
Supervising Federal Prisoners:
Transfer Treaty Prisoners

AGENCY: United States Parole
Commission, Department of Justice.
ACTION: Interim rule with request for
comments.

SUMMARY: The U.S. Parole Commission
is amending its regulations to extend the
time within which the Commission
normally conducts a hearing for a
prisoner who is transferred to the
United States to serve a foreign
sentence. The extension is from four
months to six months. This extension
reflects the need for the preparation of
postsentence reports supported by
translations of foreign court documents,
and for completion of other procedures
(including a thorough prehearing
assessment by Commission staff) prior
to conducting a hearing to determine a
release date and a period and conditions
of supervised release. The Commission
is also amending its regulations to
permit the agency to render a
determination without a hearing in the
case of a transferee who is given a
release date by the Bureau of Prisons
that is less than six months from the
date the transferee enters the United
States. These are cases in which the
time is too short for the Commission to
prepare for, and conduct, an in-person
hearing. The Commission must
nonetheless discharge its statutory
responsibility to place the transferee

under a period and conditions of
supervised release before the transferee
is released from prison.

DATES: November 18, 1996. Comments
must be submitted by December 16,
1996.

ADDRESSES: Send comments to Office of
General Counsel, U.S. Parole
Commission, 5550 Friendship Blvd.,
Chevy Chase, Maryland 20815.

FOR FURTHER INFORMATION CONTACT:
Pamela A. Posch, Office of General
Counsel, Telephone (301) 492-5959.
SUPPLEMENTARY INFORMATION: When the
Commission originally established its
procedures for conducting transfer
treaty hearings under 18 U.S.C. 4106A,
four months from the date of the
prisoner’s arrival in the United States
appeared to be an adequate time to have
a postsentence report prepared, the
views of the prisoner’s representative
submitted, the case reviewed by
Commission staff, and for the prisoner
to be given an in-person hearing. A
more realistic time frame would now
appear to be six months. For those cases
in which foreign court documents need
to be translated (a procedure that will
increasingly be requested by the
Commission) an extended time frame is
a practical necessity. This extension
will not prejudice those transferees who
believe that they are qualified to receive
an early release date from the
Commission, because the amended rule
will set forth the Commission’s current
procedure permitting the transferee to
waive a hearing in order to be released
from prison within 60 days.

A special problem is raised by
transferees who, through the application
of jail credits and/or service credits from
the Bureau of Prisons, are scheduled for
release from prison shortly after their
arrival in the United States. For
example, some nations do not award
credit for jail time, which is awarded by
the Bureau of Prisons in accordance
with U.S. law as soon as the transferee
is received into United States custody.
The Commission has experienced a
number of cases wherein a release date
is established by the Bureau of Prisons
that does not permit the Commission
time to conduct an in-person hearing.
Yet, 18 U.S.C. 4106A requires the
Commission to establish both a release
date and a period and conditions of
supervised release. Accordingly, the
Commission is amending its regulation
to permit it to render this determination
without conducting a hearing when the
release date established by the Bureau of
Prisons falls too soon for a hearing to be
conducted under normal procedures.
Even in cases wherein the transferee’s
immediate release is required, the
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Bureau of Prisons will contact the
Parole Commission for an emergency
determination prior to release of the
prisoner, and a determination will be
entered the same day the prisoner is
released. Otherwise, a nunc pro tunc
order will be entered.

In order to avoid minor disputes over
the period and conditions of supervised
release becoming grounds for an appeal
to a U.S. Court of Appeals, the amended
regulation permits the Commission to
act upon a petition for a more favorable
decision within a 60-day deadline from
the date the determination is issued.

Public comment is expressly invited,
especially from those who practice
before the Commission, both in regard
to the specific amendments published
today, and in regard to any
improvements or modifications in the
Commission’s pre-hearing procedures in
transfer treaty cases that might be
advisable.

Executive Order 12866 and Regulatory
Flexibility Statement

The U.S. Parole Commission has
determined that this rule is not a
significant regulatory action for the
purposes of Executive Order 12866, and
the rule has, accordingly, not been
reviewed by the Office of Management
and Budget. The rule will not have a
significant economic impact upon a
substantial number of small entities,
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 605(b).

List of Subjects in 28 CFR Part 2

Administrative practice and
procedure, probation and parole,
prisoners.

The Interim Rule

Accordingly, the U.S. Parole
Commission makes the following
changes to 28 CFR Part 2:

(1) The authority citation for 28 CFR
Part 2 continues to read as follows:

Authority: 18 U.S.C. 4203(a)(1) and
4204(a)(6).

§2.62 [Amended]

(2) 28 CFR Part 2, §2.62(e) is revised
to read as follows:

§2.62 Prisoners transferred pursuant to
treaty.

* * * * *

(e) Special Transferee Hearing. A
special transferee hearing shall be
conducted within 180 days from the
transferee’s entry into the United States,
or as soon as is practicable following
completion of the postsentence report
along with any corrections or addendum
to the report and appointment of
counsel for an indigent transferee.

(1) Waivers. The transferee may waive
the special transferee hearing on a form
provided for that purpose, and the
Commission may either: (A) set a release
date that falls within 60 days of receipt
of the waiver and establish a period and
conditions of supervised release; or (B)
reject the waiver and schedule a
hearing.

(2) Short-term Cases. In the case of a
transferee who has less than six months
from the date of his entry into the
United States to his release date as
calculated by the Bureau of Prisons
under 18 U.S.C. 4105, the Commission
may, without conducting a hearing or
awaiting a waiver, set a release date and
a period and conditions of supervised
release. In such cases, the period of
supervised release shall not exceed the
minimum necessary to satisfy the
applicable sentencing guideline (but
may extend to the full-term of the
foreign sentence if such period is
shorter than the minimum of applicable
sentencing guideline). The transferee
may petition the Commission for a more
favorable decision within 60 days of the
Commission’s determination, and the
Commission may act upon the petition
regardless of whether or not the
transferee has been released from
prison.

* * * * *
Dated: October 10, 1996.
Edward F. Reilly, Jr.,
Chairman, U.S. Parole Commission.
[FR Doc. 96-26655 Filed 10-16-96; 8:45 am]
BILLING CODE 4410-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Parts 90 and 174

Revitalizing Base Closure
Communities; Redesignation of Parts

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This final rule amends
subchapter G to identify base closure
and realignment documents and
redesignates part 90 on revitalizing base
closure communities as part 174.
EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT: L.M.
Bynum, 703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 90 and
174

Community development,
Environmental protection, Government
employees, Homeless, Military

personnel, Surplus Government
property.

Accordingly, by the authority of 10
U.S.C. 301, 32 CFR chapter | is amended
as follows:

1. The heading of subchapter G is
revised to read as follows:

Subchapter G—Closures and
Realignment

PART 90—[REDESIGNATED AS] PART
174

2. Part 90 is redesignated as part 174
and added to subchapter G.

Dated: October 9, 1996.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 96—-26381 Filed 10-16-96; 8:45 am]
BILLING CODE 5000-04-M

Base Closure Communities;
Redesignation of Parts

32 CFR Parts 91 and 175

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This administrative
amendment is published to redesignate
regulations on base closure
communities in part 91 as part 175, to
be included under the Closures and
Realignment subchapter.

EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
L.M. Bynum, 703-697-4111.

SUPPLEMENTARY INFORMATION:

List of Subjects in 32 CFR Parts 91 and
175

Community development,
Environmental protection, Government
employees, Homeless Military
personnel, Surplus Government

property.

PART 91—[REDESIGNATED AS] PART
175

Accordingly, 32 CFR part 91 is
redesignated as part 175, added to
subchapter G, and amended as follows:

1. The authority citation for newly
redesignated part 175 continues to read
as follows:

Authority: 10 U.S.C. 2687 note.

§175.1 [Amended]

2.-3. Section 175.1 is amended by
revising “part 90" to read “part 174"

§175.6 [Amended]

4. Section 175.6(b) is amended by
revising ““8§90.5” to read “§ 174.5".
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§175.7 [Amended]

5. Section 175.7 is amended in
paragraph (f)(1) by revising ““91.7(e)” to
read ““175.7(e)".

Dated: October 9, 1996.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 96-26415 Filed 10-16-96; 8:45 am]
BILLING CODE 5000-04-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5635-2]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the Oak
Grove Sanitary Landfill, Minnesota from
the National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Oak Grove Sanitary Landfill from
the National Priorities List (NPL). The
NPL is Appendix B of 40 CFR part 300
which is the National Oil and
Hazardous Substances Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA), as amended.
EPA and the State of Minnesota have
determined that all appropriate Fund-
financed responses under CERCLA have
been implemented and that no further
cleanup by responsible parties is
appropriate. Moreover, EPA and the
State of Minnesota have determined that
remedial actions conducted at the site to
date remain protective of public health,
welfare, and the environment.

EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Timothy Prendiville, Remedial Project
Manager, Office of Superfund, U.S.
EPA—Region V, 77 West Jackson Blvd.,
Chicago, IL 60604, (312) 886-5122. The
comprehensive information on the site
is available at the local information
repository located at: Oak Grove
Township Hall, Cedar, MN. and the St.
Francis Branch of the Anoka Public
Library, St. Francis, MN. Requests for
comprehensive copies of documents
should be directed formally to the
Regional Docket Office. Address for the
Regional Docket Office is Jan
Pfundheller (H-7J), U.S. EPA, Region V,
77 W. Jackson Blvd., Chicago, IL 60604,
(312) 353-5821.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is: Oak Grove
Sanitary Landfill , Minnesota . A Notice
of Intent to Delete for this site was
published in the Federal Register on
July 29, 1996, at 61 FR 39383. The
closing date for comments on the Notice
of Intent to Delete was August 27, 1996.
EPA received no comments and
therefore has not prepared a
Responsiveness Summary.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site deleted from
the NPL remains eligible for Fund-
financed remedial actions in the
unlikely event that conditions at the site
warrant such action. Section
300.425(e)(3) of the NCP states that
Fund-financed actions may be taken at
sites deleted from the NPL in the
unlikely event that conditions at the site
warrant such action. Deletion of a site
from the NPL does not affect responsible
party liability or impede agency efforts
to recover costs associated with
response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous Waste,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: September 30, 1996.
David A. Ullrich,

Acting Regional Administrator, U.S. EPA,
Region 5.

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of appendix B to part 300
is amended by removing the Site “Oak
Grove Sanitary Landfill, Minnesota.
[FR Doc. 96-26190 Filed 10-16-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 22

[DA 96-1574]

Public Mobile Services; Non-
Substantive Editorial Revisions

AGENCY: Federal Communications
Commission.
ACTION: Corrections to final rules.

SUMMARY: This Order contains non-
substantive corrections to various final
rules included in Part 22 of the
Commission’s Rules on Public Mobile
Services (47 CFR Part 22).

EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT: Jane
Hinckley Halprin, Wireless
Telecommunications Bureau,
Commercial Wireless Division, (202)
418-0620.

SUPPLEMENTARY INFORMATION:

Background

This Order corrects clerical errors that
currently appear in Part 22 of the
Commission’s Rules, 47 CFR Part 22.
The affected sections are Section 22.99,
22.105, 22.317, 22.355, 22.357, 22.369,
22.409, 22.507, 22.621 and 22.509.

Need for Correction

As published, these final rule
contains clerical errors that may prove
to be misleading and are in need of
clarification.

List of Subjects in 47 CFR Part 22

Communications common carriers,
Communications equipment, Radio.

Correction of Publication

Part 22 of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 22—PUBLIC MOBILE SERVICES

The authority citation for Part 22
continues to read as follows:
Authority: Sections 4, 303, 309 and 332, 48

Stat. 1066, 1082, as amended, 47 U.S.C. 154,
303, 309 and 332, unless otherwise noted.

§22.99 [Amended]

2.1n 822.99, in the definition for the
term “Frequency’’, remove the third
occurrence of the word “of”.

3. §22.105 is amended by revising the
first sentence of the introductory
paragraph and Table B-1 to read as
follows:

§22.105 Written applications, standard
forms, microfiche, magnetic disks.
Except for authorizations granted
under the emergency conditions set
forth in section 308 of the
Communications Act of 1934, as
amended (47 U.S.C. 308), the FCC may



Federal Register / Vol. 61, No. 202 / Thursday, October 17, 1996 / Rules and Regulations

54099

grant authorizations only upon written
application (FCC Form 600) received by

it-* * *

TABLE B—1.—STANDARD FORMS FOR
THE PUBLIC MOBILE SERVICES—
Continued

§22.317 [Amended]

4.1n §22.317, remove the words
“Mobile Services Division, Common
Carrier Bureau”, and add, in their place,

TABLE B—1.—STANDARD FORMS FOR ) f fili Form Title of f the words “Commercial Wireless
urpose of filing itle of form
THE PUBLIC MOBILE SERVICES No. Division, Wireless Telecommunications
. Form . Notification of 489 | Notification of Bureau™.
Purpose of filing No. Title of form completion of Commence- 5. §22.355 is revised to read as
construction. ment of Serv- ¢ 11ows:
Application for 405 | Application for Notification of ice or of Addi- '
renewal of au- Renewal of minor modi- tional or Modi-  §22 355 Frequency tolerance.
thorization. Station Li- fication of sta- fied Facilities.
cense. tion. Except as otherwise provided in this
Application for 409 | Application for Application for 490 | Application for part, the carrier frequency of each
airborne mo- Airborne Mo- assignment of Assignment of  transmitter in the Public Mobile
ggi.a“thor'za' ?éllipﬁ?fgku- Ap%‘fitche?ti”ozr?tf'gr”- Qfg‘g;‘;:rt]'tot”o Services must be maintained within the
thorization. consent to Transfer of tolel_'ances given in Table C-1 of this
Application for 430 | Licensee Quali- transfer of Control of Li- section.
assignment of fication Re- control. censee.
authorization. port. Application for 600 | Application for
Transmittal for 464 | Transmittal new or modi- Mobile Radio
Phase | cel- Sheet for Cel- fied station. Service Au-
lular applica- lular Applica-  pmajor amend- thorization.
tion. tions for ment to pend-
Unserved ing application.
) Areas. Application for
Transmittal for 464—A | Transmittal partial assign-
Phase Il cel- Sheet for ment of au-
lular applica- Phase 2 Cel- thorization.
tion. lular Applica-
tions for * * * * *
Unserved
Areas.
TABLE C—1.—FREQUENCY TOLERANCE FOR TRANSMITTERS IN THE PUBLIC MOBILE SERVICES
] Mobile >3 Mobile
Frequency range (MHz) Ba(se,é:))(ed watts <=3 watts
PP (ppm) (ppm)
245 (o 51 O PP 20.0 20.0 50.0
B0 0 450 . iiiiiiie it e et et e e e e e e e e e et e e e e e e e et e e e e e e e e e e e e nnn e s 5.0 5.0 50.0
T I (T 3 P EPP T SPPUPRTRN 2.5 5.0 5.0
821 to 896 ... 15 25 2.5
928 to 929 ... 5.0 n/a n/a
929 to 960 ....... 15 n/a n/a
2110 to 2220 10.0 n/a n/a

6. Section 22.357 is revised to read as
follows:

§22.357 Emission types.

Any authorized station in the Public
Mobile Services may transmit any
emission type provided that the
resulting emission complies with the
appropriate emission mask. See
§822.359, 22.861 and 22.917.

§22.369 [Amended]

7. In §22.369, paragraph (c)(2),
remove the symbol “1”” and add, in its
place, the Greek letter “‘11°.

§22.409 [Amended]

8. In §22.409, paragraph (h)(2),
remove the words “‘paragraph (e)” and
add, in their place, the words

“paragraph (f)”.

§22.507 [Amended]

9. Section 22.507 is amended by
removing the Note.

§22.621 [Amended]

10. In 822.621, the introductory
paragraph is amended by removing,
under the heading “(12.5 kHz
bandwidth)”, in the second row of the
second column, the entry for
*959.85625" and adding, in its place,
the entry “*959.86875".

§22.509

11. In 822.509, paragraph (c), remove
the words ““See §22.13(c)(4)(ii)” and
add, in their place, the words ““See
§22.131(c)(4)(ii).”

[Amended]

Federal Communications Commission
Michele C. Farquhar,

Chief, Wireless Telecommunications Bureau.
[FR Doc. 96—26431 Filed 10-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 51

[CC Docket Nos. 96-98 and 95-185; FCC
96-378]

Implementation of the
Telecommunications Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Final rule; Denial of petitions
for stay of rules.

SUMMARY: The Federal Communications
Commission here denies two petitions
seeking a stay of the rules contained in
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the Commission’s First Report and
Order implementing the
Telecommunications Act of 1996. The
Commission concluded that petitioners
failed to meet the legal criteria required
to obtain a stay of the rules. Denial of
the petitions seeking a stay of the rules
allows the implementation of the
Telecommunications Act of 1996 to
proceed without delay.

EFFECTIVE DATE: September 16, 1996.

FOR FURTHER INFORMATION CONTACT:
David A. Konuch, 202-418-0199.

SUPPLEMENTARY INFORMATION:

Adopted: September 16, 1996
Released: September 17, 1996

l. Introduction

1. On August 1, 1996, the Commission
adopted rules implementing the local
competition provisions of the
Telecommunications Act of 1996 (1996
Act). Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, CC
Docket No. 96-98, First Report and
Order, FCC 96-325 (released August 8,
1996), 61 FR 45476 (August 29, 1996)
(First Report and Order). On August 28,
1996, GTE Corporation (GTE) and the
Southern New England Telephone
Company (SNET) filed a joint motion for
stay of the Commission’s rules pending
judicial review. Oppositions to the joint
motion for stay were filed by the United
States Department of Justice and 16
private parties. On September 6, 1996,
after we received these oppositions, U S
West, Inc. (‘U S West”) filed a stay
petition similar to that filed by GTE and
SNET. The Competitive
Telecommunications Association and
ALTS filed oppositions to U S West’s
petition.

2. For the reasons set forth below, we
deny the motions for stay.

I1. Summary of the Motions and
Oppositions

3. GTE and SNET assert that a petition
for review of the Commission’s First
Report and Order is likely to succeed on
the merits because the Commission has
exceeded its statutory authority and has
acted arbitrarily and capriciously in
implementing provisions of the 1996
Act. In particular, GTE and SNET
contend that the Commission lacks
authority to establish national pricing
standards for interconnection and
unbundled network elements. GTE and
SNET argue that, even if the
Commission has such authority, the
pricing standards in the First Report and
Order would force incumbent LECs to
offer interconnection, unbundled
network elements, and resold services at
below-cost rates, allegedly effecting an

uncompensated taking in violation of
the Fifth Amendment to the United
States Constitution. GTE and SNET also
maintain that the Commission has
established default pricing proxies that
are inconsistent with the 1996 Act and
the cost study methodology the
Commission adopted for use by state
commissions. In addition, GTE and
SNET assert that the ability of
competitors to “‘reassemble’” unbundled
network elements nullifies the resale
and exchange access provisions of the
1996 Act. Finally, GTE and SNET argue
that the First Report and Order
establishes a number of specific
requirements with regard to resale and
exchange access charges that conflict
with express terms of the 1996 Act.

4. GTE and SNET contend that they
will suffer irreparable harm in the
absence of a stay because the
Commission’s rules will stifle the
negotiation process and will require
incumbent LECs to offer unbundled
elements or services to competitors at
below-cost prices. GTE and SNET argue
that a stay will cause no harm to others
because private negotiations and state-
supervised arbitrations can proceed in
the absence of Commission rules. GTE
and SNET also assert that the public
interest favors a stay because of the
disruption to business plans that would
result if the Court of Appeals reverses
the First Report and Order and the
Commission subsequently modifies its
rules.

5. U S West agrees with SNET and
GTE’s arguments, but additionally
claims that our default proxy prices,
along with our misinterpretation of 47
U.S.C. 252(i), the 1996 Act’s “‘most
favored nation” provision, will
impermissibly “dictate” the result of
negotiations, as a practical matter.
Section 252(i) of the 1996 Act provides
that a ““local exchange carrier shall make
available any interconnection, service,
or network element provided under an
agreement approved under [section 252]
to which it is a party to any other
requesting telecommunications carrier
upon the same terms and conditions as
those provided in the agreement.” 47
U.S.C. 252(i). Section 252(i) is known as
the 1996 Act’s “‘most favored nation”
provision, because it enables carriers to
obtain any interconnection, service, or
network element on terms as favorable
as those contained in any state-
commission-approved interconnection
agreement.

6. In general, parties opposing grant of
the stay motion contend that GTE’s and
SNET’s motion does not satisfy the four
factors that we must consider in
deciding whether to stay one of our
orders. These parties contend movants

are unlikely to prevail on the merits of
their claims; that movants will suffer no
irreparable harm if a stay is not granted;
that grant of a stay will harm third
parties; and that the public interest does
not favor the grant of a stay.

I11. Discussion

7. Petitioners’ motions do not justify
relief under the four-part test for
evaluating requests for interim relief.
That test requires proponents of a stay
to demonstrate: (1) That they are likely
to prevail on the merits; (2) that they
will suffer irreparable harm if a stay is
not granted; (3) that other interested
parties will not be harmed if the stay is
granted; and (4) that the public interest
favors the grant of a stay. See Wisconsin
Gas Co. v. FERC, 758 F.2d 669, 673-74
(D.C. Cir. 1985); Washington
Metropolitan Area Transit Authority v.
Holiday Tours, Inc., 559 F.2d 841, 843—
43 (D.C. Cir. 1977); Virginia Petroleum
Jobbers Ass’n v. FPC, 259 F.2d 921, 925
(D.C. Cir. 1958). As discussed below, we
do not believe that petitioners have
satisfied any, much less all, of these
requirements.

A. Irreparable Harm

8. A concrete showing of irreparable
harm is an essential factor in any
request for a stay. *“ ‘The key word’ " in
an analysis of irreparable harm is
“‘irreparable.”” *‘[E]Jconomic loss does
not, in and of itself, constitute
irreparable harm.” Also, because
competitive harm is merely a type of
economic loss, “revenues and customers
lost to competition which can be
regained through competition are not
irreparable.”” Moreover, even if the
alleged harm is not fully remediable, the
irreparable harm factor is not satisfied
absent a demonstration that the harm is
“both certain and great; * * * actual
and not theoretical.” “‘Bare allegations
of what is likely to occur are of no
value” under this factor, because we
“must decide whether the harm will in
fact occur.” Petitioners’ three different
claims of harm absent a stay do not
satisfy these exacting standards.

9. First, GTE and SNET argue
specifically that they are harmed by our
interpretation of the “just and
reasonable” standard of 47 U.S.C. 251(c)
(2) and (3) for the pricing of
interconnection and unbundled network
elements. They complain, in particular,
that the pricing methodology adopted in
the First Report and Order
unconstitutionally prevents them from
recovering the joint and common costs
(hereinafter collectively referred to as
*‘common costs”), and the historical
“embedded” costs of such offerings to
competing carriers. The First Report and
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Order generally uses the term ‘““common
costs” to refer to both joint and common
costs. Such “below-cost” pricing of
section 251 offerings, they claim, will
result in unrecoverable lost revenues,
customers, and goodwill, particularly if
state regulators do not allow them to
“rebalance’ (raise) rates for certain
retail services that allegedly have been
subsidized in the past by the pricing
regime that the section 251 offerings
will erode.

10. These claims mischaracterize the
First Report and Order. Contrary to
GTE’s and SNET’s assertions, our
pricing methodology does not require
“below-cost” pricing. On the contrary, it
affirmatively provides for the recovery
of all the economic costs of providing
interconnection and unbundled network
elements, and includes a reasonable
profit. We refer to the general pricing
methodology we adopted as Total
Element Long Run Incremental Cost or
“TELRIC”. As we explained, economic
costs are forward-looking costs or, in
other words, the costs that an efficient
provider would incur to provide the
service or facility. We also specifically
provided that unbundled element prices
shall include a **normal profit.”” In
mischaracterizing our pricing
methodology as “below-cost,” GTE and
SNET must be claiming that historical
embedded costs are always greater than
economic costs, and that sections 251
and 252 must be read to entitle them to
recover historical costs even where
those costs exceed economic costs. Both
assertions are unfounded. Nothing in
section 251 or 252 creates an
entitlement for GTE, SNET and other
incumbent LECs to assess rates for
interconnection and unbundled network
elements that are designed to recover
historical costs that exceed economic
costs. Economists generally agree that
historical embedded costs are not the
relevant costs in competitive markets,
and would, in fact, interfere with the
development of efficient competition.
Moreover, GTE and SNET are simply
wrong in claiming that the
Commission’s pricing methodology
denies them an opportunity to recover
common costs. We stated clearly in the
First Report and Order that ‘‘for the
aggregate of all unbundled elements,
incumbent LECs must be given a
reasonable opportunity to recover their
forward-looking common costs
attributable to operating the wholesale
network.”

11. Even accepting GTE’s and SNET’s
reliance on historical costs, their
contention that the First Report and
Order requires below-cost pricing is
speculative. In any given instance,
forward-looking costs ‘““may be higher or

lower than historical embedded costs.”
Thus, the claimed loss of revenues—
which does not present a question of
constitutional deprivation in any
event—is premature because the actual
revenues that GTE and SNET will
receive will not be known until
completion of the voluntary
negotiations and state arbitration
proceedings that will actually set
interconnection and unbundled element
prices. We expressly stated in the First
Report and Order that “[ilncumbent
LECs may seek relief from the
Commission’s pricing methodology if
they provide specific information to
show that the pricing methodology, as
applied to them, will result in
confiscatory rates.” Moreover, as DOJ
correctly notes in its Opposition at page
3, the Commission possesses discretion
in ratemaking matters, so long as the
rates that result are just. See, e.g.,
Duquesne Light Co. v. Barasch, 488 U.S.
299 (1989) (in which the Court rejected
a takings claim where a utility was
denied recovery of a $34 million capital
investment, prudent and reasonable
when made, because the financial
integrity of the company was not
jeopardized). Speculation about
anticipated lost revenues in the future
does not approach, at this stage, a
showing of irreparable harm.

12. Second, petitioners contend that
they will be harmed by the application
of the interim default proxy rates that
the Commission adopted. This argument
is fatally flawed in that there is no
certainty that those proxies will ever be
applied to petitioners. These proxies
were established for use by the states if
a state was not able to set prices based
on economic cost studies consistent
with our methodology within the
statutory arbitration periods. If, as these
carriers assert, the proxy rates are
unreasonably below costs, they have
every incentive, and possess the
information necessary, to present
credible economic cost studies to the
relevant state commissions to allow the
state commissions to set prices for
interconnection and unbundled network
elements that are based on actual cost
studies, rather than by proxies. Their
claims of harm thus lack the requisite
certainty and concreteness for a stay.
Further, as discussed below, the
carriers’ challenges to those proxies
mischaracterize the Commission’s
action and are unfounded on the merits.

13. Third, petitioners argue that the
Commission’s rules unreasonably
constrain both their ability to negotiate
the terms of voluntary agreements with
other telecommunications carriers that
request interconnection or unbundled
network elements, and the states’ ability

to arbitrate the terms of such agreements
if voluntary negotiations fail. Quite
apart from the fact that the statute
directs the Commission to adopt
implementing rules in 47 U.S.C.
251(d)(1), these allegations of harm also
are too speculative to justify injunctive
relief. Section 251(d)(1) provides that,
“[wlithin 6 months after the date of
enactment of the Telecommunications
Act of 1996, the Commission shall
complete all actions necessary to
establish regulations to implement the
requirements of this section.” We also
note that section 253(a) provides that
*“[n]o State or local statute or regulation,
or other State or local legal requirement,
may prohibit or have the effect of
prohibiting the ability of any entity to
provide any interstate or intrastate
telecommunications service.” Further,
section 253(d) provides that “[i]f, after
notice and an opportunity for public
comment, the Commission determines
that a State or local government has
permitted or imposed any statute,
regulation, or legal requirement that
violates subsection (a) or (b) [relating to
the states’ ability to take certain
actions], the Commission shall preempt
the enforcement of such statute,
regulation, or legal requirement to the
extent necessary to correct such
violation or inconsistency.” Our rules
clearly do not prohibit voluntary
negotiations between incumbent LECs
and their potential competitors, as
contemplated in 47 U.S.C. 252(a).
Indeed, they facilitate them. Petitioners
are free to negotiate agreements with
other carriers upon any terms they
choose so long as they are not
discriminatory and are consistent with
the public interest. Although we fully
expect the existence of our rules to
provide a context in which free
negotiations can proceed consistent
with the pro-competitive purposes of
the 1996 Act, petitioners cannot
plausibly suggest in view of the explicit
mandate of 47 U.S.C. 251(d)(1) that they
have a cognizable right to negotiate
without any rules adopted by the FCC.

14. We also conclude that petitioners
have not demonstrated that the FCC’s
decision to interpret the just and
reasonable rate standard would
necessarily harm them, as compared
with a decision to allow states
independently to interpret that standard
in arbitration proceedings. To the extent
that states might adopt different
standards absent any FCC guidance,
such standards could conceivably be
either more or less favorable to
incumbent local exchange carriers.

15. Finally, it is a meaningful
response to all of the harms that
petitioners allege that nothing in the
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First Report and Order prevents
incumbent local exchange carriers from
taking steps substantially to protect
themselves by seeking to insert into
their voluntary agreements provisos that
permit reformation of the terms of those
agreements in the event that the order
is overturned or modified pursuant to
judicial review. Similarly, nothing in
the order prevents states, in arbitrating
such agreements, from imposing such
provisos.

B. Harm to Others

16. Petitioners also have not proved
that a grant of their motions would not
harm others. As discussed more fully
below (paras. 28—-31), the “‘stay” they
seek would not simply maintain the
status quo, but rather would have a
significant impact on whether potential
new competitors currently involved in
negotiations and state arbitration
proceedings choose to enter local
exchange and exchange access markets
at this crucial time, and, if so, whether
their entry would be pursuant to
statutory standards as interpreted by the
Commission, or some other standards.
To the extent that petitioners claim that
the Commission’s interpretations
burden them with lost revenues and
competitive harm, other interpretations
allowing them to charge new entrants
higher rates or to impose upon them
more restrictive terms likely would
burden new entrants and, consequently,
retard or even eliminate competitive
entry. As between incumbent LECs and
new entrants, the former are more likely
to be able to repair the adverse
consequences of any erroneous decision
on whether to grant a stay.

17. Moreover, to the extent that
petitioners argue not only that the
Commission adopted an erroneous
pricing standard, but also that the
Commission erred by failing to leave the
standard to individual states, the
carriers are advocating a system that
clearly would cause new entrants
particular harm and might even
discourage them from entering these
markets. As we noted in the First Report
and Order, efficient entry strategies in
many cases require entry on a regional,
rather than state-by-state, basis. The
removal of national standards could
severely impede, or at least increase the
cost of, such strategies.

C. Public Interest

18. GTE and SNET assert that a stay
would serve the public interest because
it would leave interconnection
negotiations to private parties, and
arbitrations in the hands of state
regulators, where Congress intended
them to be. They also contend that

‘“progress toward competition will be
gravely impaired” in the absence of a
stay because the Commission’s rules
will give potential competitors false
signals that may “‘encourage entry by
companies that would not normally
enter if they had known the true costs
involved.” GTE and SNET claim that
this means that a stay is necessary to
protect the public from such
“‘uneconomic entry”” and from the
disruptions that would attend corrective
actions if the Commission’s rules were
overturned. U S West additionally
claims that the public interest will be
harmed because the Commission’s rules
and ““inflexible prices” will “prevent
carriers from negotiating
interconnection agreements with each
other on terms that are more
advantageous than the defaults.”

19. Contrary to GTE’s and SNET’s
argument that a stay is needed to avoid
“entry by companies that would not
normally enter,”” a stay might discourage
entry by some who have every
reasonable qualification to compete and
would do so under our rules. A stay in
this crucial initial period for the
development of local exchange and
local access competition would not
serve the public interest unless our rules
were virtually certain to be set aside on
review and the actions taken on
interconnection requests in the
meantime were irreversible. We believe
that our rules correctly carry out the
objectives of Congress in adopting
section 251. Congress expressly
mandated rulemaking by the
Commission to implement effectively
the new statutory requirements.
Congress also made clear that time was
of the essence, directing us to ‘““‘complete
all actions necessary to establish [such]
regulations” by August 8, 1996. As
explained more fully below (paras. 30—
31), a stay of our rules would subvert
Congress’ plan to have such rules in
place during arbitration proceedings.
Moreover, as we emphasized in the First
Report and Order, the rules we adopted
under section 251 will have a significant
impact on the implementation of other
provisions of the 1996 Act. We noted,
for example, that our 251 rules “will
help the states, the DOJ, and the FCC
carry out their responsibilities under
section 271, and assist BOCs in
determining what steps must be taken to
meet the requirements of section
271(c)(2)(B), the competitive checklist.”
Section 271 establishes the
requirements that a BOC must satisfy in
order to receive authorization to provide
in-region interLATA
telecommunications services. Section
271(c)(2)(B) sets forth a specific

“‘checklist” of requirements that a BOC
must meet as part of the authorization
process.

20. As to any necessary corrections
after the fact, we believe that agreements
and arbitrations can take account of this
possibility. As noted above (paragraph
15), agreements and arbitrations could
include provisos calling for revisions if
the Commission’s rules should be struck
down. The joint motion acknowledges
that the agreements can be revised after
the fact if the Commission’s rules are
upheld after a stay is granted; its
assertion that such revisions would not
work if a stay is denied and the rules
later are struck down is implausible and
unexplained.

21. We further reject U S West’s
argument that our rules will harm the
public interest by providing carriers
with insufficient flexibility to negotiate
agreements. For the reasons set out in
this Order and in the First Report and
Order, we believe that our rules provide
all carriers with a full and fair
opportunity, pursuant to the
requirements of the 1996 Act,
voluntarily to negotiate interconnection
agreements.

22. In summary on this point, the
primary beneficiary of the competitive
policies our rules were designed to
implement is the public. We conclude
that a stay would disserve the public
interest profoundly by eliminating our
rules from the process of negotiation
and arbitration at the very most crucial
time.

D. Likelihood of Success on the Merits

23. Because of the clear failure of
petitioners to meet the irreparable harm,
harm to others, and public interest
requirements for obtaining a stay, we do
not address specifically in this order all
their claims that we exceeded our
statutory authority or that we acted
arbitrarily or capriciously. All the
significant arguments raised by the
petitioners were squarely addressed in
the First Report and Order. We
addressed issues concerning the
Commission’s authority under the 1996
Act to establish national pricing rules in
section II.C. and II.D. of the order. We
discussed the legal and economic bases
for the establishment of the
Commission’s pricing methodology,
including the Fifth Amendment takings
issue and the justification for the default
proxy ceilings and ranges, in section VII
of the order. We addressed arguments
about whether we should permit
competitors to reassemble unbundled
network elements, including possible
effects on the resale provisions of the
1996 Act and our access charge rules, in
sections V.H. and VII.B., respectively. In
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section V.J., we set forth our rationale
for including vertical features within the
definition of unbundled local switching;
and in sections IV.H., V.J., and VII.B.,
we discussed the compensation to
incumbent LECs for modifications made
to their networks to accommodate
interconnection and unbundling.
Finally, in section XIV.B of the First
Report and Order, we addressed
arguments regarding the rights of third
parties to obtain “‘any individual
interconnection, service, or network
element arrangement’ under section
252(i). We need not repeat those
discussions in this order.

24. We will note, however that where
the GTE and SNET address the merits of
the First Report and Order, they often
mischaracterize and distort the import
of our analysis and conclusions. For
instance, our default proxy pricing
measures are only interim approaches,
setting bounds for unbundled element
pricing in the absence of state-approved
forward-looking cost studies. Our
proxies will assist states in the very near
term when, because of time or staff
resource constraints, they may be
unable to set prices by conducting or
approving forward-looking economic
cost studies within the statutory time
period set for arbitrations. Indeed, the
first set of state arbitrations must be
completed in early November under the
deadlines established in the Act.

25. An example of GTE and SNET’s
misguided arguments on the merits is
their criticism of the Commission’s
unbundled loop proxy calculation. In
asserting that the Commission “might
just as well have picked the default
prices out of a hat,”” petitioners omit any
mention of the several pages of the order
describing how we calculated our loop
proxy figures. As detailed in section
VII.C. of the First Report and Order, our
proxy ceilings are based on prices set by
six state commissions as their best
estimates of forward-looking costs after
analysis of economic cost studies. We
then derived price ceilings for
individual states throughout the nation
by adjusting the average of the prices in
these six states by the relative loop costs
in those states, as estimated by the two
forward-looking economic cost-based
models that received significant
comment by parties during this
proceeding. To allow a reasonable
margin to enable the proxy ceiling to
capture the variation among states’
forward-looking economic costing
prices, we then adjusted the resulting
prices upward by five percent.

26. Contrary to GTE and SNET’s
arguments, it is no surprise, and
certainly not error, that the price ceiling
for Florida—or for Connecticut,

Colorado, Michigan, Illinois, or Oregon,
for that matter—does not equal the
results of the cost studies in those
individual states. We concluded that an
average of the six states’ prices
represented the best estimate of
forward-looking loop costs available to
us at that time, and that relying on an
average of the nationwide relative costs
from the Hatfield and BCM models was
the best method for deriving proxy price
ceilings in individual states. We believe
our methodology is reasonable, even
though our proxy ceiling in Florida is
$13.68 while the Florida Commission
set a $20 per loop price for GTE Florida.
We note that the price set by the Florida
Commission for GTE-Florida was itself
significantly higher than those the
commission set for BellSouth and
United/Centel—the other local
telephone companies for which the state
commission has set unbundled loop
prices in Florida. We concluded that the
reliability of our foundation estimate
was enhanced by using an average of the
prices established in all six states for
which information was available, rather
than using just one state or the six states
individually. We did not, and could not
in the time frame permitted under the
statute, independently verify the
accuracy of the six states’ unbundled
loop prices, many of which also were
interim in nature. Instead, we
emphasized that each state, in our
judgment, used a standard that appeared
to be reasonably close to the forward-
looking economic cost methodology
specified in the First Report and Order,
although perhaps not consistent in
every detail with our prescribed
methodology. Finally, we also are
unpersuaded by GTE and SNET’s
assertion that it was a fatal error to rely
on the Florida cost studies because the
Florida Commission failed to include
any ‘“‘significant” contribution to GTE
Florida’s common costs. It is not clear
on its face that the “insignificant”
contribution to common costs is
inconsistent with our requirement that
there be a reasonable allocation of
common costs. In addition, the Florida
Commission affirmatively found that
their rates were not below GTE Florida’s
costs, and explicitly provided for
recovery of a reasonable profit. GTE and
SNET have not demonstrated that use of
the Florida Commission prices as part of
setting a proxy ceiling for unbundled
loop prices was so unreasonable as to
result in a flawed loop proxy
methodology. In sum, we set default
proxy price ceilings and ranges for use
by state commissions, in the absence of
fully approved forward-looking cost
studies, based on the best evidence

available to us within the statutory time
period for our decision.

27. Finally, petitioners’ discussion of
our proxy prices simply ignores two key
characteristics of our proxy rules. First,
our order makes clear that these proxies
are interim in nature, and that states
utilizing the proxies must replace them
with prices based on the results of
forward-looking cost studies as they
become available. Second, our rules
permit incumbent LECs to obtain a price
higher than the Commission’s proxy
ceiling by submitting to a state
commission during an arbitration an
economic cost study that demonstrates
that the incumbent LEC’s costs do in
fact exceed the proxy price. If the
forward-looking costs for petitioners are
in fact higher than our proxy price
ceiling, as applied in an individual
state, they need only demonstrate that to
the state commission.

E. Special Circumstances of This Case

28. In addition to movants’ failure to
satisfy the four-part test for evaluating
requests for stay, the circumstances of
this specific case particularly militate
against the grant of their motions.
Ordinarily when we are asked to stay
the effectiveness of one of our orders or
rules, the moving party seeks to
maintain the status quo until a
reviewing authority can sort out the
issues and render its decision on the
merits. That is not the case here, as the
Joint Motion itself recognizes. Under the
terms of the 1996 Act, many voluntary
negotiations for private interconnection
agreements and state-supervised
arbitrations that are now under way will
be completed before the end of the year,
because Congress established strict
timetables to govern the negotiation and
arbitration process. The question is
whether those proceedings will reflect
the principles established by the
Commission to implement section 251.

29. Petitioners do not seek to preserve
the status quo, but to overturn
Congress’s requirement that state
arbitrators ensure that approved
interconnection agreements reflect the
Commission’s regulations implementing
section 251. It is doubtful, in these
circumstances, that the ordinary
standards for evaluating stay motions
should apply because, where the
objective of the motion is not to
maintain the status quo, the courts have
applied a more demanding standard.

30. In our view, it is important that
the regulations established in the First
Report and Order not be stayed while
negotiation and arbitration proceedings
are taking place. As we stated in the
First Report and Order, the negotiations
between incumbent LECs and new
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entrants are not analogous to traditional
commercial negotiations in which each
party owns or controls something the
other party desires. Under section 251,
monopoly providers are required to
make available their facilities and
services to requesting carriers that
intend to compete directly with the
incumbent LECs for their customers
and, consequently, incumbents have
strong incentives to resist such
obligations. Our national rules serve the
critical role of equalizing bargaining
power by establishing certain baseline
principles that will “‘reduce delay and
lower transaction costs”’—burdens that
we have found ““impose particular
hardships for small entities that are
likely to have less of a financial cushion
than larger entities.”” A stay would
undermine that critical role at a most
important time, disproportionately
harming the competition that the statute
contemplates from new entrants.

31. Moreover, Congress made clear
that it wants our rules to be in place at
this critical time. Congress specifically
ordered the Commission to “‘complete
all actions necessary to establish
regulations to implement the
requirements” of section 251 by August
8, 1996. It explained that it is
“important that the Commission rules to
implement new section 251 be
promulgated within six months after the
date of enactment, so that potential
competitors will have the benefit of
being informed of the Commission’s
rules in requesting access and
interconnection before the statutory
window in new section 271(c)(1)(B)
shuts.” Section 271(c)(1)(B) authorizes a
Bell Operating Company (BOC) to apply
for approval to offer in-region
interLATA telecommunications services
if it does not receive a request for access
and interconnection from a facilities-
based competitor within seven months
after enactment. In section 252(c)(1),
Congress further ordered state
arbitrators resolving interconnection
disputes and imposing conditions on
telecommunications companies to
“ensure that such resolution and
conditions meet the requirements of
section 251, including the regulations
prescribed by the Commission.” Under
the statute, those state arbitrators must
*‘conclude the resolution of any
unresolved issues not later than 9
months after the date on which the local
exchange carrier received the
[interconnection] request.”” Because
many LECs requested interconnection
shortly after the enactment of the 1996
Act on February 8, 1996 (with the
consequence that arbitration of such
requests must be completed soon), a

stay of our rules would frustrate
implementation of the procedure
established by Congress. As a matter of
mathematical certainty, the arbitrations
cannot be completed on the timetable
established by Congress—with the
arbitrators ensuring that the agreements
reflect the regulations prescribed by the
Commission, as Congress directed in
section 252(c)(1)—if the regulations are
stayed.

IVV. Ordering Clauses

32. Accordingly, it is ordered that the
joint motion for stay filed by GTE
Corporation and the Southern New
England Telephone Company is denied.

33. It is further ordered that the
motion for stay filed by U S West, Inc.,
is denied.

List of Subjects in 47 CFR Part 51

Communications common carriers,
Telephone.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 96-26517 Filed 10-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-44; RM-8745]

Television Broadcasting Services;
Woodward, OK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Channel 35 Broadcasters,
allots UHF TV Channel 35+ to
Woodward, OK, as the community’s
second local and first commercial
television service. See 61 FR 10978,
March 18, 1996. Channel 35+ can be
allotted to Woodward in compliance
with the Commission’s minimum
distance separation requirements
without the imposition of a site
restriction, at coordinates 36—26—-12 NL;
99-23-26 WL. This allotment is not
affected by the Commission’s temporary
freeze on new television allotments in
certain metropolitan areas. See Order,
52 FR 28346, July 29, 1987. With this
action, this proceeding is terminated.

DATES: Effective November 12, 1996.
The period for filing applications will
open on November 12, 1996. If no
acceptable applications are filed by
December 13, 1996, there will be no
additional opportunity to file
applications for this channel allotment.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96—-44,
adopted September 20, 1996, and
released September 27, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, NW., Suite 140,
Washington, DC 20037.

List of Subjects in 47 CFR Part 73
Television broadcasting.
Part 73 of title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.606 [Amended]

2. Section 73.606(b), the Table of
Television Allotments under Oklahoma,
is amended by adding Channel 35+ at
Woodward.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-26519 Filed 10-16-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Parts 1070 and 1071
[STB Ex Parte No. 557]

Removal of Obsolete Regulations
Concerning Water Carriers

AGENCY: Surface Transportation Board,
Transportation.
ACTION: Final rule.

SUMMARY: The Surface Transportation
Board (Board) is removing from the
Code of Federal Regulations obsolete
regulations exempting certain water
carrier operations.

EFFECTIVE DATE: October 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Beryl Gordon, (202) 927-5660. [TDD for
the hearing impaired: (202) 927-5721.]
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SUPPLEMENTARY INFORMATION: Effective
January 1, 1996, the ICC Termination
Act of 1995, Public Law 104-88, 109
Stat. 803 (ICCTA), abolished the
Interstate Commerce Commission (ICC)
and established the Board within the
Department of Transportation. Section
204(a) of the ICCTA provides that “[t]he
Board shall promptly rescind all
regulations established by the [ICC] that
are based on provisions of law repealed
and not substantively reenacted by this
Act.”

uUnder the prior law, the ICC had
general jurisdiction over water carrier
transportation. Former 49 U.S.C. 10541.
The areas the ICC specifically regulated
included domestic water carrier
licensing (former section 10922); rates
and practices to ensure that they were
reasonable and nondiscriminatory
(former sections 10701 and 10741);
tariffs (former section 10761); mergers,
purchases, and acquisitions (former
section 11343); and limitations on the
common ownership or control by
railroads of water carriers (former
section 11321).

The prior law also contained statutory
exemptions to economic regulation of
water transportation. These exemptions
pertained to bulk transportation (former
section 10542); incidental water
transportation (former section 10543);
and certain miscellaneous exemptions
(former section 10544).

As relevant here, the ICC promulgated
regulations at 49 CFR parts 1070 and
1071 relating to the miscellaneous
exemptions provision of former 49
U.S.C. 10544. The regulations at 49 CFR
part 1070 pertain to exempt water
carrier transportation under former
section 10544(a)(1) within New York
and Philadelphia.t The regulations at 49
CFR part 1071 concern exemptions for
water carrier transportation by small
craft; water carrier transportation of
passengers between places in the United
States through foreign ports; water
contract carrier leasing of vessels to
private water carriers; and water carrier
transportation of property owned by a
person owning substantially all of the
voting stock of the carrier.2

1The section 1070 regulations were issued
pursuant to section 303(g)(1) of the Interstate
Commerce Act (the predecessor of former 49 U.S.C.
10544(g)(1)) in Determination of the Limits of New
York Harbor and Harbors Contiguous Thereto, Ex
Parte No. 140, 6 FR 1756 (1941) and Determination
of the Limits of Philadelphia Harbor and Harbors
Contiguous Thereto, Ex Parte No. 145, 6 FR 3597
(1941).

2These regulations were issued pursuant to the
ICC’s authority in former sections 10544(a)(2),
10544(b), 10544(e), and 10544(f)(1), respectively, in
Exemption of Water Carrier Operations, 4 1.C.C. 2d.
699 (1988).

Under the ICCTA, residual
jurisdiction is maintained over domestic
water carriage ‘‘to ensure that this
transportation would not be subjected to
similar regulation under other laws.” S.
Rep. No. 196, 104th Cong., 1st Sess. 42
(1995). The general jurisdiction
statement of former section 10541(a),
with the exception of an introductory
clause that had permitted regulation
through other laws, is now found in
new section 13521. Id. There is no
longer active regulation of domestic
water carriage except for rate
reasonableness regulation in the
noncontiguous domestic trade (section
13701) and tariff filing in the
noncontiguous domestic trade (section
13702) with certain exceptions.3 Thus,
the ICCTA eliminated both the broader
regulatory provisions of former sections
10922, 10701, 10761, 10741, 11343, and
11321 and the general exemptions from
those provisions at former sections
10542-44.

Because the statutory basis (former
section 10544) for the regulations at 49
CFR parts 1070 and 1071 has been
eliminated, we will remove those
regulations. We emphasize, however,
that the removal of these exemptions
does not signify a more active regulatory
role regarding water carriage. As noted,
there is no longer active regulation of
domestic water carrier transportation
(except for rate reasonableness and tariff
regulation in the noncontiguous
domestic trade).

Because this action merely reflects,
and is required by, the enactment of the
ICCTA and will not have an adverse
effect on the interests of any person, this
action will be made effective on the date
of publication in the Federal Register.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

List of Subjects in 49 CFR Parts 1070
and 1071

Water carriers.

Decided: October 7, 1996.

By the Board, Chairman Morgan, Vice
Chairman Simmons, and Commissioner
Owen.

Vernon A. Williams,

Secretary.
PARTS 1070-1071—[REMOVED]

For the reasons set forth in the
preamble and under the authority of 49
U.S.C. 721(a), title 49, chapter X of the

3The exceptions are for bulk cargo, forest
products, recycled metal scrap, waste paper, and
paper waste. Section 13702(a)(1).

Code of Federal Regulations is amended
by removing parts 1070 and 1071.

[FR Doc. 96-26604 Filed 10-16-96; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 961008281-6281-01; 1.D.
091896B]

RIN 0648—-AJ25

Fisheries of the Northeastern United
States; Northeast Multispecies
Fishery; Monkfish Exempted Trawl
Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
modify the regulations implementing
the Northeast Multispecies Fishery
Management Plan (FMP). This rule
allows a year-round exempted trawl
fishery for monkfish south of 40°10’ N.
lat. and east of 72°30° W. long., allows
additional bycatch species in the
Cultivator Shoal Whiting Fishery, and
adds a prohibition to enhance
enforcement of the exemptions. The
intent of this action is to maximize
fishing opportunities in a manner that is
consistent with the conservation
objectives of the FMP.

EFFECTIVE DATE: October 10, 1996.

ADDRESSES: Copies of Amendment 7 to
the FMP, its regulatory impact review
(RIR) and the regulatory flexibility
analysis contained within the RIR, and
its final supplemental environmental
impact statement, are available upon
request from Christopher Kellogg,
Acting Executive Director, New England
Fishery Management Council (Council),
5 Broadway, Saugus, MA 01906-1097.
Copies of the Environmental
Assessment (EA) supporting this action
may be obtained from Dr. Andrew A.
Rosenberg, Regional Administrator,
NMFS, 1 Blackburn Drive, Gloucester,
MA 01930.

FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, Fishery Policy Analyst,
508-281-9272.

SUPPLEMENTARY INFORMATION:
Regulations implementing Amendment
7 to the FMP became effective on July
1, 1996 (61 FR 27710, May 31, 1996).
These regulations implemented a
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comprehensive set of measures to
control fishing mortality and rebuild the
primary stocks of regulated
multispecies. Amendment 7 contains a
bycatch control measure that is applied
in each of two specific regulated mesh
areas: The Gulf of Maine/Georges Bank
Regulated Mesh Area and the Southern
New England (SNE) Regulated Mesh
Area. A vessel may not fish in these
areas unless it is fishing under a
multispecies or scallop days-at-sea
(DAS) allocation, is fishing with
exempted gear, is fishing under the
handgear or party/charter permit
restrictions, or is fishing in an exempted
fishery.

The procedure for adding, modifying,
or deleting fisheries from the list of
exempted fisheries is found in § 648.80.
A fishery may be exempted by the
Regional Administrator, Northeast
Region (Regional Administrator), after
consultation with the Council, if the
Regional Administrator determines,
based on available data or information,
that the bycatch of regulated species is,
or can be reduced to, less than 5 percent
by weight of the total catch and that
such exemption will not jeopardize the
fishing mortality objectives of the FMP.
The Regional Administrator is also
authorized to impose specific gear, area,
seasonal, or other limitations
appropriate to reduce bycatch of
regulated species.

The Council submitted a request to
establish an exempted trawl fishery for
monkfish south of 40°10’ N. lat. and
requiring 8—inch (20.3 cm) mesh or
larger in the codend. In addition, the
Regional Administrator received other
requests for monkfish fishery
exemptions that differed in area or mesh
size but were similar enough to the
Council’s request to consider and
analyze jointly. The data subsequently
analyzed consisted of available otter
trawl and beam trawl sea sampling,
vessel trip reports, and catch data.
Consequently, in the regulatory text,
references to trawl vessels refer to otter
trawl and beam trawl vessels.

The Regional Administrator has also
received and completed the data
analysis for a request involving the
existing Cultivator Shoal Whiting
Fishery exemption. The request was
submitted by an individual fisher
seeking additional bycatch species that
could be retained under the constraints
of that program. The Regional
Administrator also consulted with the
Council on this request and found no
opposition to adding the requested
species.

Based on the analysis of the available
data regarding regulated species bycatch
for the gear, area, and time periods

specified in the aforementioned
exemption requests, and any other
relevant factors, the Regional
Administrator has determined that the
request for an exempted fishery
submitted by the Council and the
request for additional bycatch in the
Cultivator Shoal Whiting Fishery
submitted by a fisher meet the
exemption requirements specified in
§648.80(a)(7) and (b)(4). The other
requests for monkfish fishery
exemptions were determined not to
meet the requirements based on the EA,
which is available upon request from
the Regional Administrator.

This rule implements an exempted
fishery for trawl vessels using a
minimum mesh size of 8 inches (20.3
cm) in the codend, in the portion of the
SNE Regulated Mesh Area south of
40°10’ N. lat. Such vessels may retain
monkfish as well as the existing bycatch
species allowed for the SNE Regulated
Mesh Area (§ 648.80(b)(3)). Vessels
fishing in this exempted fishery are
subject to net stowage requirements if
mesh less than 8 inches (20.3 cm) is on
board and may not possess regulated
species.

Vessels enrolled in the existing
Cultivator Shoal Whiting Fishery may
retain, in addition to the currently
allowed bycatch species, unlimited
amounts of butterfish and mackerel and
may retain red hake and dogfish, each
in amounts not to exceed 10 percent, by
weight, of all other species on board.
The 10 percent limit is based on data
that indicate that, when landed as
bycatch these two species would not
result in greater than 5 percent bycatch
of regulated multispecies. To ensure
that a directed fishery does not occur for
dogfish and red hake in the Cultivator
Shoal Whiting Fishery, and that the
species are only bycatch, a 10 percent
limit is imposed. Ten percent is
consistent with previous bycatch limits.

A directed fishery for mackerel is
unlikely to occur, as it is impractical
with the gear used in this fishery. A
directed fishery for butterfish is unlikely
to occur, because the area is located in
the northernmost extent of the species’
range and, like mackerel, a directed
fishery is impractical with the gear
required under the program. Hence, no
bycatch limits are necessary for these
species. All four additional bycatch
species are allowed under the existing
time, area, and gear restrictions of the
Cultivator Shoal Whiting Fishery
exemption.

Finally, this rule adds a prohibition to
the regulations to enhance
enforceability, specifically referring to
the exemptions authorized under
§648.80.

Classification

The Assistant Administrator for
Fisheries, NOAA (AA), finds there is
good cause to waive prior notice and
opportunity for comment under 5 U.S.C.
553(b)(B). Public meetings held by the
Council to discuss this management
measure, as well as consultation with
the Council on any request for
exemption during a public Council
meeting, provided full prior notice and
opportunity for public comment to be
made and considered, making
additional opportunity for public
comment unnecessary.

Because this rule relieves a restriction
under 5 U.S.C. 553(d)(2), it is not
subject to a delay in effective date.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: October 9, 1996.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.14, paragraph (a)(43) is
revised to read as follows:

§648.14 Prohibitions.
a * * %

(43) Violate any of the provisions of
§648.80(a)(3), (4). (5). (8), (9). (b)(3) or
(b)(5), or of any exempted fishery
authorized by the Regional Director. A
violation of any of these paragraphs is

a separate violation.
* * * * *

3. In §648.80, paragraphs (a)(4)(i)(A)
and (b)(2)(iii) are revised, and paragraph
(b)(5) is added to read as follows:

§648.80 Regulated mesh areas and
restrictions on gear and methods of fishing.
* * * * *

a * X %

(4) * * *

i) * * %k

(A) A vessel fishing in the Cultivator
Shoal Whiting Fishery Exemption Area
under this exemption must have a letter
of authorization issued by the Regional
Director on board and may not fish for,
possess on board, or land any species of
fish other than whiting, except for the
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following, with the restrictions noted, as
allowable bycatch species: Longhorn
sculpin; squid; butterfish; mackerel;
monkfish and monkfish parts, dogfish,
and red hake—up to 10 percent each, by
weight, of all other species on board;
and American lobster—up to 10 percent
by weight of all other species on board
or 200 lobsters, whichever is less.

* * * * *

(b) * * *

(2) * * *

(iii) Other gear and mesh exemptions.
The minimum mesh size for any trawl
net, sink gillnet, Scottish seine,
midwater trawl, or purse seine in use or
available for immediate use, as
described under § 648.23(b), by a vessel
when not fishing under the Northeast
multispecies DAS program and when
fishing in the SNE regulated mesh area
is specified under the exemptions set
forth in paragraphs (b)(3), (b)(5), (¢), (e),
(h), and (i) of this section. Vessels that
are not fishing in one of these

exemption programs, with exempted
gear (as defined under this part), or
under the scallop state waters
exemption specified in § 648.54, or
under a NE multispecies DAS, are
prohibited from fishing in the SNE
regulated mesh area.

* * * * *

(5) SNE Monkfish Fishery Exemption
Area. A trawl vessel may fish in the SNE
Monkfish Fishery Exemption Area when
not under a NE multispecies DAS if the
vessel complies with the requirements
specified in paragraph (b)(5)(i) of this
section. The SNE Monkfish Fishery
Exemption Area is defined as the area
bounded on the north by a line
extending eastward along 40°10’ N. lat.,
and bounded on the west by the eastern
boundary of the Mid-Atlantic Regulated
Mesh Area.

(i) Requirements. (A) A vessel fishing
in the SNE Monkfish Fishery Exemption
Area under this exemption, when not
fishing under a NE multispecies DAS,

may not fish for, possess on board, or
land any species of fish other than
monkfish, except that such vessels may
retain and land the bycatch species and
amounts specified in paragraph (b)(3) of
this section. Vessels fishing under this
exemption may not possess regulated
species unless fishing under the NE
Multispecies DAS program.

(B) All trawl nets must comply with
a minimum mesh size of 8 inches (20.3
cm) square or diamond mesh applied
throughout the codend for at least 45
continuous meshes forward of the
terminus of the net.

(C) All nets with a mesh size smaller
than the minimum mesh size specified
in paragraph (b)(5)(i)(B) of this section
must be stowed in accordance with one
of the methods described under
§648.23(b).

(ii) [Reserved]

* * * * *

[FR Doc. 96-26498 Filed 10-10-96; 4:15 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 96—AS0-22]
Proposed Amendment to Class D

Airspace; St. Petersburg Albert-
Whitted Airport, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend Class D surface area airspace at
the St. Petersburg, FL, Albert-Whitted
Airport. Due to the low density aircraft
traffic environment at and the proximity
of the Tampa International Airport to
the Albert-Whitted Airport, the Class D
airspace at the Albert-Whitted Airport
above 1,500 feet AGL has been
delegated to Tampa Approach Control.
Therefore, the height of the Albert-
Whitted Airport Class D airspace will be
amended from 2,500 feet AGL to 1,500
feet AGL.

DATES: Comments must be received on
or before December 1, 1996.
ADDRESSES: Send comments on the
proposal in triplicate to: Federal
Aviation Administration, Docket No.
96—AS0-22, Manager, Operations
Branch, ASO-530, P. O. Box 20636,
Atlanta, Georgia 30320.

The official docket may be examined
in the Office of the Assistant Chief
Counsel for Southern Region, Room 550,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305—
5586.

FOR FURTHER INFORMATION CONTACT:
Benny L. McGlamery, Operations
Branch, Air Traffic Division, Federal
Aviation Administration, P.O. Box
20636, Atlanta, Georgia 30320;
telephone (404) 305-5570.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking

by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Airspace Docket No. 96—-AS0O-22.” The
postcard will be date/time stamped and
returned to the commenter. All
communications received before the
specified closing date for comments will
be considered before taking action on
the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 550, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
Operations Branch, ASO-530, Air
Traffic Division, P. O. Box 20636,
Atlanta, Georgia 30320.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend Class D surface area airspace at
the St. Petersburg, FL, Albert-Whitted

Airport. Due to the low density aircraft
traffic environment at and the proximity
of the Tampa International Airport to
the Albert-Whitted Airport, the Class D
airspace at the Albert-Whitted Airport
above 1,500 feet AGL has been
delegated to Tampa Approach Control.
Therefore, the height of the Albert-
Whitted Airport Class D airspace will be
amended from 2,500 feet AGL to 1,500
feet AGL. Class D airspace designations
are published in Paragraph 5000 of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which are incorporated by reference in
14 CFR 71.1. The Class D airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71
Airspace, Incorporation by reference,

Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposed to amend 14 CFR Part 71 as
follows:

PART 71—[AMENDED]
1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
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Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 5000 Class D airspace.

* * * * *

ASO FL D St. Petersburg Albert-Whitted
Airport, FL [Revised]

St Petersburg, Albert-Whitted Airport, FL

(Lat. 27°45'54"" N, long. 82°37'38" W)
MacDill AFB

(Lat. 27°50'57", N, long. 82°31'17" W

That airspace extending upward from the
surface to and including 1,500 feet MSL
within a 4-mile radius of the Albert-Whitted
Airport; excluding that portion northeast of
a line connecting the points of intersection
with a 4.5-mile radius circle centered on
Mac Dill AFB; excluding that portion within
the Tampa International Airport, FL, Class B
airspace area. This Class D airspace area is
effective during the days and times
established in advance by a Notice to
Airmen. The effective days and times will
thereafter be continuously published in the
Airport/Facility Directory.

* * * * *

Issued in College Park, Georgia, on October
8, 1996.

Wade T. Carpenter,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 96-26664 Filed 10-16-96; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 960918263-6263—-01]
RIN 0691-AA27

International Services Surveys: BE-20
Benchmark Survey of Selected
Services Transactions With
Unaffiliated Foreign Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice sets forth
proposed rules to amend the reporting
requirements for the BE-20, Benchmark
Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons.

The BE—20 benchmark survey is
conducted by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act. It is taken once every five
years. The last survey was conducted for
1991, and the next survey will be

conducted for 1996. The BE-20 is a
benchmark survey that is intended to
cover the universe of selected U.S.
services transactions with unaffiliated
foreign persons. In nonbenchmark years,
universe estimates of these transactions
are derived from reported sample data
by extrapolating forward the universe
data collected in the BE-20 survey. The
data are needed to support U.S. trade
policy initiatives on international
services and to compile the U.S. balance
of payments and the national income
and product accounts.

The major change to the BE-20
benchmark survey contained in these
proposed rules is to expand its coverage
to obtain data on additional types of
services. Transactions in the following
types of services would be covered on
the BE-20 for the first time:
Merchanting services (sales only),
financial services by firms that are not
financial services providers (purchases
only), operational leasing services,
selling agent services, and “other”
private services. “‘Other” private
services consists of transactions in
satellite photography, security,
actuarial, salvage, oil spill and toxic
waste cleanup, language translation, and
account collection services.

DATES: Comments on these proposed
rules will receive consideration if
submitted in writing on or before
November 18, 1996.

ADDRESSES: Comments may be mailed to
the Office of the Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230, or
hand delivered to Room M-100, 1441 L
Street, NW., Washington, DC 20005.
Comments will be available for public
inspection in Room 7006, 1441 L Street,
NW., between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:

R. David Belli, Assistant Chief,
International Investment Division (BE—
50), Bureau of Economic Analysis, U.S.
Department of Commerce, Washington,
DC 20230; phone (202) 606—-9800.
SUPPLEMENTARY INFORMATION: These
proposed rules amend 15 CFR part 801
by revising §801.10 to set forth revised
reporting requirements for the BE-20,
Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons. The survey is conducted by the
Bureau of Economic Analysis (BEA),
U.S. Department of Commerce, under
the International Investment and Trade
in Services Survey Act (Pub. L. 94-472,
90 Stat. 2059, 22 U.S.C. 3101-3108, as
amended). Section 3103(a) of the act
provides that “The President shall, to
the extent he deems necessary and

feasible—* * * (4) conduct * * *
benchmark surveys with respect to trade
in services between unaffiliated United
States persons and foreign persons.

* * *7|n Section 3 of Executive Order
11961, as amended by Executive Order
12518, the President delegated the
authority under the Act as concerns
international trade in services to the
Secretary of Commerce, who has
redelegated it to BEA.

The BE-20 benchmark survey is
conducted once every five years. The
next survey will cover 1996; the last
survey was conducted for 1991. The
survey is intended to cover the universe
of selected U.S. services transactions
with unaffiliated foreign persons. In
nonbenchmark years, universe estimates
of these transactions are derived from
reported sample data by extrapolating
forward the universe data collected in
the BE-20 benchmark survey. The data
are needed to support U.S. trade policy
initiatives on international services;
compile the U.S. balance of payments
and national income and product
accounts; develop U.S. international
price indexes for services; assess U.S.
competitiveness in, and promote,
international trade in services; and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities for services trade.

The major change to the BE-20
benchmark survey contained in these
proposed rules is to expand coverage to
obtain data on additional types of
services. The expanded coverage will
fill several of the remaining major gaps
in Government statistics on
international services transactions in
new, growing, and volatile services
categories. Transactions in the following
types of services would be covered on
the BE—20 for the first time:
Merchanting services (sales only),
financial services by firms that are not
financial services providers (purchases
only), operational leasing services,
selling agent services, and “other”
private services. “Other” private
services consists of transactions in
satellite photography, security,
actuarial, salvage, oil spill and toxic
waste cleanup, language translation, and
account collection services.

Reporting in the BE-20 benchmark
survey is required from U.S. persons
with sales to, or purchases from,
unaffiliated foreign persons in excess of
$500,000 in any of the services covered
during the reporting year. Those
meeting this criterion must supply data
on the amount of their total sales or total
purchases of each type of service in
which their transactions exceeded this
threshold amount. Except for sales of
merchanting services, the data also must
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be disaggregated by country; for sales of
merchanting services, data are required
to be reported only for all foreign
countries combined. U.S. persons with
purchases or sales during the reporting
year of $500,000 or less in a given type
of covered service are asked to provide,
on a voluntary basis, estimates only of
their total purchases or total sales, as
appropriate, for the given type of
service.

To reduce respondent burden, BEA is
eliminating several questions in the U.S.
reporter identification section of the
survey. Specifically, a requirement to
disaggregate sales or gross operating
revenues by individual detailed (3-digit)
industry has been eliminated, and only
a single industry for the consolidated
enterprise is to be reported. In addition,
a question on the respondent’s total
number of full-time and part-time U.S.
employees at the end of its fiscal year
has been eliminated.

Executive Order 12612

These proposed rules do not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
12612.

Executive Order 12866

These proposed rules have been
determined to be not significant for
purposes of E.O. 12866.

Paperwork Reduction Act

These proposed rules contain a
collection of information requirement
subject to the Paperwork Reduction Act.
A request for review of the forms has
been submitted to the Office of
Management and Budget under section
3504(h) of the Paperwork Reduction
Act.

Notwithstanding any other provisions
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB Control
Number: such a Control Number (0608—
0058) has been displayed.

Public reporting burden for this
collection of information is estimated to
vary from 4 to 500 hours, with an
overall average burden of 12 hours. This
includes time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to:

Director, Bureau of Economic Analysis
(BE-1), U.S. Department of Commerce,
Washington, DC 20230; and to the
Office of Management and Budget,
O.I.R.A., Paperwork Reduction Project
0608-0058, Washington, DC 20503.

Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, under the provisions of
the Regulatory Flexibility Act (5 U.S.C.
605(b)), that this proposed rulemaking,
if adopted, will not have a significant
economic impact on a substantial
number of small entities. The exemption
level for the survey excludes most small
businesses from mandatory reporting.
Reporting is required only if total sales
or total purchases transactions with
unaffiliated foreign persons in a covered
type of service exceed $500,000 during
the year. Of those smaller businesses
that must report, most will tend to have
specialized operations and activities
and will likely report only one type of
service; therefore, the burden on them
should be small.

List of Subjects in 15 CFR Part 801

Balance of payments, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: September 16, 1996.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA proposes to amend 15
CFR part 801, as follows:

PART 801—[AMENDED]

1. The authority citation for Part 801
continues to read as follows:

Authority: 5 U.S.C. 301, 15 U.S.C. 4908, 22
U.S.C. 3101-3108, and E.O. 11961 (3 CFR,
1997 Comp., p. 86) as amended by E.O.
12013 (3 CFR, 1977 Comp., p. 147), E.O.
12318 (3 CFR, 1981 Comp., p. 173), and E.O.
12518 (3 CFR, 1985 Comp., p. 348).

2. Section 801.10 is revised to read as
follows:

§801.10 Rules and regulations for the BE—
20, Benchmark Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons.

The BE-20, Benchmark Survey of
Selected Services Transactions with
Unaffiliated Foreign Persons, will be
conducted covering companies’ 1996
fiscal year and every fifth year
thereafter. All legal authorities,
provisions, definitions, and
requirements contained in §3801.1
through §801.9(a) are applicable to this

survey. Additional rules and regulations
for the BE—20 survey are given below.
More detailed instructions and
descriptions of the individual types of
services covered are given on the report
form itself.

(a) The BE—20 survey consists of two
parts and eight schedules. Part |
requests information needed to
determine whether a report is required
and which schedules apply. Part 1l
requests information about the reporting
entity. Each of the eight schedules
covers one or more types of services and
is to be completed only if the U.S.
Reporter has transactions of the type(s)
covered by the particular schedule.

(b) Who must report. (1) Mandatory
reporting. A BE-20 report is required
from each U.S. person who had
transactions (either sales or purchases)
in excess of $500,000 with unaffiliated
foreign persons in any of the services
listed in paragraph (c) of this section
during its fiscal year covered by the
survey.

(i) The determination of whether a
U.S. person is subject to this mandatory
reporting requirement may be
judgmental, that is, based on the
judgment of knowledgeable persons in a
company who can identify reportable
transactions on a recall basis, with a
reasonable degree of certainty, without
conducting a detailed manual records
search. Because the $500,000 threshold
applies separately to sales and
purchases, the mandatory reporting
requirement may apply only to sales,
only to purchases, or to both sales and
purchases.

(ii) Reporters who file pursuant to this
mandatory reporting requirement must
complete Parts | and Il of Form BE-20
and all applicable schedules. The total
amounts of transactions applicable to a
particular schedule are to be entered in
the appropriate column(s) on line 1 of
the schedule. In addition, except for
sales of merchanting services, these
amounts must be distributed below line
1 to the country(ies) involved in the
transaction(s). For sales of merchanting
services, the data by individual foreign
Country are not required to be reported,
although these data may be reported
voluntarily.

(iit) Application of the $500,000
exemption level to each covered service
is indicated on the schedule for that
particular service. It should be noted
that an item other than sales or
purchases may be used as the measure
of a given service for purposes of
determining whether the threshold for
mandatory reporting of the service is
exceeded.

(2) Voluntary reporting. If, during the
fiscal year covered, the U.S. person’s
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total transactions (either sales or
purchases) in any of the types of
services listed in paragraph (c) of this
section are $500,000 or less, the U.S.
person is requested to provide an
estimate of the total for each type of
service.

(i) Provision of this information is
voluntary. The estimates may be
judgmental, that is, based on recall,
without conducting a detailed manual
records search. Because the $500,000
threshold applies separately to sales and
purchases, the voluntary reporting
option may apply only to sales, only to
purchases, or to both sales and
purchases.

(ii) The amounts of transactions
reportable on a particular schedule are
to be entered in the appropriate
column(s) in the voluntary reporting
section of the schedule: they are not
required to be disagregated by country.
Reporters filing voluntary information
only should also complete Parts | and 11
of the form.

(3) Any U.S. person that receives the
BE-20 survey form from BEA, but is not
reporting data in neither the mandatory
or voluntary section of the form, must
nevertheless complete and return the
Exemption Claim included with the
form to BEA. This requirement is
necessary to ensure compliance with
reporting requirements and efficient
administration of the Act by eliminating
unnecessary followup contact.

(c) Covered types of services. Only the
services listed below are covered by the
BE-20 survey. Other services, such as
transportation and reinsurance, are NOT
covered. Covered services are:
Agricultural services; research,
development, and testing services;
management, consulting, and public
relations services; management of health
care facilities; accounting, auditing, and
bookkeeping services; legal services;
educational and training services;
mailing, reproduction, and commercial
art; employment agencies and
temporary help supply services;
industrial engineering services;
industrial-type maintenance,
installation, alteration, and training
services; performing arts, sports, and
other live performances, presentations,
and events; sale or purchase of rights to
natural resources, and lease bonus
payments; use or lease of rights to
natural resources, excluding lease bonus
payments; disbursements to fund news-
gathering costs of broadcasters;
disbursements to fund news-gathering
costs of print media; disbursements to
fund production costs of motion
pictures; disbursements to fund
production costs of broadcast program
material other than news; disbursements

to maintain government tourism and
business promotion offices;
disbursements for sales promotion and
representation; disbursements to
participate in foreign trade shows
(purchases only); premiums paid on
purchases of primary insurance; losses
recovered on purchases of primary
insurance; construction, engineering,
architectural, and mining services
(purchases only); merchanting services
(sales only); financial services
(purchases only, by companies or parts
of companies that are not financial
services providers); advertising services;
computer and data processing services;
data base and other information
services; telecommunications services;
operational leasing services; and
“other” private services. “‘Other”
private services covers transactions in
the following types of services: Satellite
photography services, security services,
actuarial services, salvage services, oil
spill and toxic waster cleanup services,
language translation services, and
account collection services.

[FR Doc. 96-26646 Filed 10-16-96; 8:45 am]
BILLING CODE 3510-EA-M

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

23 CFR 655
[FHWA Docket No. 96-9, Notice No. 1]
RIN 2125-AD89

National Standards for Traffic Control
Devices; Revision of the Manual on
Uniform Traffic Control Devices;
Pedestrian, Bicycle, and School
Warning Signs

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed amendment
to the Manual on Uniform Traffic
Control Devices (MUTCD), extension of
comment period.

SUMMARY: The FHWA is extending the
comment period for a notice of
proposed amendment to the MUTCD
which was published June 7, 1996, at 61
FR 29234. The original comment period
was set to close on October 7, 1996. This
extension responds to concern
expressed by the National Committee on
Uniform Traffic Control Devices
(NCUTCD) that the October 7 closing
date does not provide sufficient time for
appropriate response to the proposed
MUTCD change. The FHWA recognizes
that other commenters may be subject to
similar time constraints and agrees with
the NCUTCD that the comment period

should be extended. Therefore, the
closing date for comments is changed to
February 15, 1997, which will provide
the NCUTCD and other interested
commenters additional time to evaluate
the proposed changes and to submit
responses.

DATES: Submit written comments on or
before February 15, 1997.

ADDRESSES: Submit written, signed
comments to FHWA Docket No. 96-9,
Federal Highway Administration, Room
4232, HCC-10, 400 Seventh Street, SW.,
Washington, DC 20590. All comments
received will be available for
examination at the above address
between 8:30 a.m. and 3:30 p.m., e.t.,
Monday through Friday, except Federal
holidays. Those desiring notification of
receipt of comments must include a self-
addressed, stamped postcard.

FOR FURTHER INFORMATION CONTACT: For
information regarding the notice of
proposed amendment contact Mr. Ernest
Huckaby, Office of Highway Safety,
Room 3416, (202) 366—9064, or Mr.
Raymond Cuprill, Office of Chief
Counsel, Room 4217, (202) 366-0834,
Department of Transportation, Federal
Highway Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p.m., e.t.,, Monday through Friday,
except Federal holidays.

SUPPLEMENTARY INFORMATION: As noted,
the original comment period for the
June 7, 1996, notice of proposed
amendment to the MUTCD is set to
close on October 6, 1996. The NCUTCD
has expressed concern that this closing
date does not provide sufficient time to
review the proposed change,
consolidate comments, and submit these
comments to its member organizations
for approval. The NCUTCD only meets
in January and June of each year to vote
as a full body on proposals and issues
relating to the MUTCD. Therefore, the
closing date for comments is changed to
February 15, 1997, to allow the
NCUTCD and other commenters
additional time to respond.

The MUTCD is available for
inspection and copying as prescribed in
49 CFR Part 7, appendix D. It may be
purchased for $44.00 from the
Superintendent of Documents, U.S.
Government Printing Office, P.O. Box
371954, Pittsburgh, PA 15250-7954,
Stock No. 650-001-00001-0.

Authority: 23 U.S.C. 315, 49 CFR 1.48.
Issued on: October 8, 1996.
Rodney E. Slater,
Federal Highway Administrator.
[FR Doc. 96-26672 Filed 10-16-96; 8:45 am]
BILLING CODE 4910-22-P
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DEPARTMENT OF JUSTICE

28 CFR Part 16
[AAG/A Order No. 123-96]

Exemption of Systems of Records
Under the Privacy Act

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: The Department of Justice,
Drug Enforcement Administration
(DEA), proposes to amend its Privacy
Act regulations to provide clarity and to
include an additional reason for the
exemption from subsection (€)(3). The
additional reason will contribute to a
better understanding of the need for the
exemption. The revised language
applies to the following systems of
records as named in paragraphs (c)(1)
through (c)(6): Air Intelligence Program
(Justice/DEA-001), Investigative
Reporting and Filing System (Justice/
DEA-008), Planning and Inspection
Division Records (Justice/DEA-010),
Operations Files (Justice/DEA-011),
Security Files (Justice/DEA-013), and
System to Retrieve Information from
Drug Evidence (Stride/Ballistics)
(Justice/DEA-014).

DATES: All comments must be received
by November 18, 1996.

ADDRESSES: To the extent that
exemption from subsection (e)(3) has
already been promulgated, it is
unnecessary to offer an opportunity for
comment. Nevertheless, an opportunity
to comment on the additional reason
therefor is extended. All comments
should be addressed to Patricia E.
Neely, Program Analyst, Information
Management and Security Staff,
Information Resources Management,
Department of Justice, Washington, DC
20530 (Room 850, WCTR Building).

FOR FURTHER INFORMATION CONTACT:
Patricia E. Neely, Program Analyst (202—
616-0178).

SUPPLEMENTARY INFORMATION: This order
relates to individuals rather than small
business entities. Nevertheless,
pursuant to the requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601—
612, it is hereby stated that the order
will not have a “‘significant economic
impact on a substantial number of small
entities.”

List of Subjects in Part 16

Administrative practices and
procedure, Courts, Freedom of
Information Act, Government in the
Sunshine Act, and the Privacy Act.

Pursuant to the authority vested in the
Attorney General by 5 U.S.C. 552a and
delegated to me by Attorney General

Order No. 793-78, it is proposed to
amend 28 CFR part 16 as set forth
below.

Dated: October 3, 1996.
Stephen R. Colgate,

Assistant Attorney General for
Administration.

1. The authority for part 16 continues
to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 552b(g),
553; 18 U.S.C. 4203(a)(1); 28 U.S.C. 509, 510,
534; 31 U.S.C. 3717, 9701.

2. Itis proposed to amend 28 CFR
16.98 by revising paragraph (d)(6) as
follows:

§16.98 Exemption of the Drug
Enforcement Administration (DEA)—
Limited Access.
* * * * *

(d) * Kk x

(6) From subsection (e)(3) because the
requirements thereof would constitute a
serious impediment to law enforcement
in that they could compromise the
existence of an actual or potential
confidential investigation and/or permit
the record subject to speculate on the
identity of a potential confidential
source, and endanger the life, health or
physical safety of either actual or
potential confidential informants and
witnesses, and of investigators/law
enforcement personnel. In addition, the
notification requirement of subsection
(e)(3) could impede collection of that
information from the record subject,
making it necessary to collect the
information solely from third party
sources and thereby inhibiting law
enforcement efforts.
* * * * *

[FR Doc. 96-26285 Filed 10-16-96; 8:45 am]
BILLING CODE 4410-09-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 228
[FRL-5637-4]

Ocean Dumping; Amendment of Site
Designation

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to amend the
site designation for the San Francisco
Deep Ocean Disposal Site (SF-DODS),
an existing deep ocean dredged material
disposal site located off San Francisco,
California, by extending the time period
during which the disposal site would be

managed under an interim disposal
volume limit. A range of options are
presented to solicit public comment on
the appropriate length for an interim
extension, and for an appropriate
interim disposal volume limit. This
amendment is necessary in order to
allow the SF-DODS to remain open for
disposal of dredged material from
authorized projects, while
documentation addressing
comprehensive long term dredged
material management for the region is
being completed. The amendment is
therefore intended to provide the region
with continued access to an
environmentally appropriate dredged
material disposal alternative, without
precluding any options for the
comprehensive long-term management
planning process now underway.

The SF-DODS would remain
designated for the disposal of suitable
dredged material removed from the San
Francisco Bay region and other nearby
harbors or dredging sites. However, EPA
would not set a permanent annual
disposal volume limit at this time, as
originally envisioned in the August 11,
1994 site designation Final Rule.
Instead, EPA is proposing to extend the
existing interim management of the site
for some period and volume limit yet to
be determined. A decision on a
permanent disposal volume limit would
be made by the end of this extension
period, based on the comprehensive
dredged material management planning
process or based on a separate
alternatives-based EPA evaluation of the
need for ocean disposal. All other
aspects of the August 11, 1994 SF—
DODS designation Final Rule, including
the provisions of the Site Management
and Monitoring Plan (SMMP) would
remain in full effect.

DATES: Comments must be received on
or before November 18, 1996.

ADDRESSES: Send questions or
comments to: Mr. Allan Ota, Ocean
Disposal Coordinator, U.S.
Environmental Protection Agency,
(EPA) (W-3-3), 75 Hawthorne Street,
San Francisco, California 94105,
telephone (415) 744-1980.

FOR FURTHER INFORMATION: Contact Mr.
Allan Ota, Ocean Disposal Coordinator,
U.S. Environmental Protection Agency,
Region 9 (W-3-3), 75 Hawthorne Street,
San Francisco, California 94105,
telephone (415) 744-1980.

SUPPLEMENTARY INFORMATION: The
primary supporting documents for this
designation amendment are the Final
Environmental Impact Statement (EIS)
for Designation of a Deep Water Ocean
Dredged Material Disposal Site off San
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Francisco, California (August 1993), the
Long-Term Management Strategy
(LTMS) for the Placement of Dredged
Material in the San Francisco Bay
Region, Draft Policy Environmental
Impact Statement/Programmatic Impact
Report (April, 1996), and the SF-DODS
designation Final Rule [40 CFR
228(b)(70), 59 FR 41243 (August 11,
1994), subsequently republished as 40
CFR 228.15(1)(3), 59 FR 61128
(November 29, 1994)], all of which are
available for public inspection at the
following locations:

A. Water Docket, MC—4101,
Environmental Protection Agency,
401 M Street, SW, Washington, D.C.
20460.

B. EPA Region 9, Library, 75 Hawthorne
Street, 13th Floor, San Francisco,
California.

C. ABAG/MTC Library, 101 8th Street,
Oakland, California.

D. Alameda County Library, 3121 Diablo
Avenue, Hayward, California.

E. Bancroft Library, University of
California, Berkeley, California.

F. Berkeley Public Library, 2090
Kittredge Street, Berkeley, California.

G. Daly City Public Library, 40 Wembley
Drive, Daly City, California.

H. Environmental Information Center,
San Jose State University, 125 South
7th Street, San Jose, California.

I. Half Moon Bay Library, 620 Correas
Street, Half Moon Bay, California.

J. Marin County Library, Civic Center,
3501 Civic Center Drive, San Rafael,
California.

K. North Bay Cooperative Library, 725
Third Street, Santa Rosa, California.

L. Oakland Public Library, 125 14th
Street, Oakland, California.

M. Richmond Public Library, 325 Civic
Center Plaza, Richmond, California.

N. San Francisco Public Library, Civic
Center, Larkin & McAllister, San
Francisco, California.

O. San Francisco State University
Library, 1630 Holloway Avenue, San
Francisco, California.

P. San Mateo County Library, 25 Tower
Road, San Mateo, California.

Q. Santa Clara County Free Library,
1095 N. Seventh Street, San Jose,
California.

R. Santa Cruz Public Library, 224
Church Street, Santa Cruz, California.

S. Sausalito Public Library, 420 Litho
Street, Sausalito, California.

T. Stanford University Library, Stanford,
California.

A. Regulated Entities

Entities potentially regulated by this
action are persons or entities seeking
permits to dump dredged material into
ocean waters at the SF-DODS, under the
Marine Protection, Research, and

Sanctuaries Act, 33 U.S.C. 1401 et seq.
The rule would primarily be of
relevance to parties in the San Francisco
area seeking permits from the U.S. Army
Corps of Engineers for the ocean
dumping of dredged material at the SF—
DODS as well as the U.S. Army Corps

of Engineers itself. Potentially regulated
categories and entities seeking to use the
SF-DODS include:

Examples of potentially regu-

Category lated entities

Industry Ports seeking dredged mate-
rial ocean dumping permits
for SF-DODS use.

Marinas seeking dredged
material ocean dumping
permits for SF-DODS use.

Shipyards seeking dredged
material ocean dumping
permits for SF-DODS use.

Berth owners seeking
dredged material ocean
dumping permits for SF—
DODS use.

Local governments owning
ports or berths seeking
dredged material ocean
dumping permits for SF—
DODS use.

US Army Corps of Engineers
for its projects proposing to
use the SF-DODS.

Federal agencies seeking
dredged material ocean
dumping permits for SF—
DODS use.

State/local/
tribal Gov-
ernments.

Federal Gov-
ernment.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by the action. This table lists
types of entities that EPA is now aware
could potentially be regulated by this
action. Other types of entities not listed
in this table could also be regulated. To
determine whether your organization is
potentially regulated by this action, you
should carefully consider whether your
organization is subject to the
requirement to obtain an ocean
dumping permit in accordance with the
Purpose and Scope provisions of
Section 220.1 of Title 40 of the Code of
Federal Regulations, and you wish to
use the SF-DODS. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION, CONTACT section.

B. Background

Section 102(c) of the Marine
Protection, Research, and Sanctuaries
Act (MPRSA) of 1972, as amended, 33
U.S.C. Sections 1401 et seq., gives the
Administrator of EPA authority to
designate sites where ocean dumping
may be permitted. On October 1, 1986

the Administrator delegated authority to
designate ocean dredged material
disposal sites (ODMDS) to the Regional
Administrator of the EPA Region in
which the sites are located. This action,
proposing to amend an August 11, 1994
SF-DODS designation Final Rule, is
being made pursuant to that authority.

The EPA Ocean Dumping Regulations
(40 CFR 228.4) state that ocean dumping
sites will be designated by publication
pursuant to 40 CFR Part 228. This
proposed site designation amendment is
being published as proposed rulemaking
in accordance with Section 228.4(e) of
the Ocean Dumping Regulations, which
permits the designation of ocean
disposal sites for dredged material.

By publication of a Final Rule in the
Federal Register on August 11, 1994 (59
Fed. Reg. 41243), EPA Region 9
designated SF-DODS as an ocean
dredged material disposal site. The
center of the SF-DODS is located
approximately 49 nautical miles (91
kilometers) west of the Golden Gate and
occupies an area of approximately 6.5
square nautical miles (22 square
kilometers). Water depths within the
area range between approximately 8,200
to 9,840 feet (2,500 to 3,000 meters). The
center coordinates of the oval-shaped
site are: 37°39.0' North latitude by
123°29.0' West longitude (North
American Datum from 1983), with
length (north-south axis) and width
(west-east axis) dimensions of
approximately 4 nautical miles (7.5
kilometers) and 2.5 nautical miles (4.5
kilometers), respectively.

In its August 11, 1994 Final Rule, EPA
designated SF-DODS for continued use
for a period of 50 years, with an interim
capacity of six million cubic yards of
dredged material per calendar year until
December 31, 1996. It was assumed that
by that date, a comprehensive
evaluation of long term dredged
material management needs for the
overall San Francisco Bay region would
have been conducted, which would
have evaluated the potential for
alternatives to ocean disposal, and
which could therefore serve as a basis
for establishing a permanent disposal
volume limit for SF-DODS.
(Alternatively, the August 11, 1994 site
designation Final Rule provided for EPA
to establish a permanent disposal site
volume based on a separate alternatives-
based EPA evaluation of the need for
ocean disposal.)

Since the August 11, 1994 site
designation Final Rule, significant effort
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has in fact gone toward development of
a comprehensive dredged material
management approach for the region. In
particular, the multi-agency draft Policy
Environmental Impact Statement/
Programmatic Environmental Impact
Report entitled Long-Term Management
Strategy (LTMS) for the Placement of
Dredged Material in the San Francisco
Bay Region (LTMS draft EIS/R) was
published on April 17, 1996. The LTMS
draft EIS/R evaluates the overall
dredged material management needs
and disposal or reuse potential for the
San Francisco Bay area over the next 50
years, including not only ocean
disposal, but also in-Bay disposal
(placement at designated sites within
the San Francisco estuary that are
managed under Section 404 of the Clean
Water Act), and upland or wetland
disposal or reuse. The policy
alternatives evaluated in the LTMS draft
EIS/R include varying levels of dredged
material disposal or reuse in each of
these three placement environments.
The potential environmental and
socioeconomic effects of each policy
alternative is evaluated in the LTMS
draft EIS/R. Selection of one of the
alternative policy approaches set forth
in the LTMS draft EIS/R could therefore
serve as an appropriate basis for
designating a permanent disposal
volume limit for SF-DODS, as originally
envisioned. However, the LTMS Final
EIS/R process is not yet complete.
Public comments on the LTMS draft
EIS/R were accepted through July 19,
1996, and over 60 substantive comment
letters were received, many of which
suggested that significant changes
should be made before finalizing the
EIS/R.

The August 11, 1994 site designation
Final Rule provides for EPA to base the
establishment of a permanent disposal
site volume limit for the SF-DODS on
a separate alternatives-based evaluation
of the need for ocean disposal,
conducted by EPA, in the event that the
LTMS EIS/R process was not completed
by December 31, 1996. EPA believes
that the record represented by the
information and evaluations presented
in its original site designation EIS and
rulemaking, together with those
presented in the LTMS draft EIS/R and
the public comments received on the
draft EIS/R, is adequate as a basis for
designating a permanent disposal
volume limit for SF-DODS. However, in
order to provide for a maximum of
public input to the overall policy
approach that should be selected for
long-term dredged material management
(including the role of ocean disposal),
EPA is proposing to extend site use

under an interim disposal volume limit,
and not to make a permanent volume
limit determination at this time.
Extending site use at this time under an
interim disposal volume limit would
allow the LTMS EIS/R process to
continue, without precluding final
selection of any of the LTMS EIS/R’s
overall dredged material management
alternatives.

Therefore, EPA is proposing to extend
the period during which the SF-DODS
would be managed under an interim
disposal volume limit. In this proposed
rule, options are presented to solicit
public comment on the appropriate
length for an interim extension, and for
an appropriate interim disposal volume
limit.

Other than establishing an interim
disposal volume limit and setting a new
timeframe for designating a permanent
disposal volume limit, the provisions of
the August 11, 1994 site designation
Final Rule would be unchanged by the
amendments described in this proposed
Rule. In particular, the August 11, 1994
site designation Final Rule stipulated
that site use is subject to
implementation of a specific Site
Monitoring and Management Plan
(SMMP) for the SF-DODS, and that the
monitoring provisions of this SMMP
would be fully implemented during the
first two years of site use independent
of actual volumes of dredged material
disposed at the site. This proposed rule
would continue the requirement to fully
implement monitoring during any
extended period of interim site
management. Thereafter, consistent
with the August 11, 1994 site
designation Final Rule, the EPA Region
9 Regional Administrator may establish
a minimum annual disposal volume
(not to exceed 10 percent of the
designated site capacity at any time)
below which this monitoring program
need not be fully implemented.

The SMMP provisions in the Final
Rule are closely related to EPA Region
9’s previous proposals on site
monitoring and management. These
proposals have been put forth for public
review and comment on at least two
occasions. First, EPA Region 9 outlined
its proposals concerning site monitoring
and management in the Preamble
accompanying the Proposed Rule
designating the SF-DODS. EPA Region
9 published the Proposed Rule in the
Federal Register on February 17, 1994
(59 FR 7952), and held open a public
comment period on the Proposed Rule
until March 18, 1994. Second, EPA
Region 9 completed a draft of a separate
SMMP document and made this
document available for public review
and comment. EPA Region 9 published

this SMMP document as an EPA Public
Notice on April 20, 1994 and accepted
comments on this document until June
6, 1994. The SMMP provisions in the
August 11, 1994 Final Rule were
determined after considering the public
comments received in response to both
the Proposed Rule Preamble and the
SMMP document. None of the
requirements of the SMMP would be
changed by this proposed rule.

C. Interim Disposal Volume Limit

A range of approaches to determining
an appropriate interim disposal volume
limit for SF-DODS is being considered
by EPA for this proposed rule. These
include: (1) revising the interim
disposal limit based on an updated
estimate of overall dredging and
potential ocean disposal needs for the
San Francisco area; (2) revising the
interim disposal limit based on one of
the alternatives presented in the LTMS
draft EIS/R; (3) revising the interim
disposal limit to accommodate only
those specific projects currently
approved for ocean disposal (plus an
additional volume to accommodate a
limited number of new projects in the
near term); and (4) leaving unchanged
the existing interim disposal limit of six
million cubic yards per year. Each of
these options is discussed in the
following paragraphs. (Options for the
duration of the interim site management
period are discussed in Section D,
INTERIM SITE MANAGEMENT
PERIOD, below.) Note that EPA’s
determination, based on the site
designation EIS and rulemaking, and
subsequent site monitoring results (see
Section E—Compliance with Ocean Site
Designation Criteria) is that no
significant adverse environmental
impacts are expected in association with
the original interim disposal volume
limit of six million cubic yards per year.
All of the options discussed below for
a continued interim disposal volume
limit reflect either a decrease, or no
change, in potential disposal activity at
the SF-DODS. (No option considers an
increase in the disposal volume limit,
because the August, 1993 final EIS did
not evaluate whether there would be
potential adverse impacts at volumes
greater than six million cubic yards per
year. That August, 1993 final EIS would
need to be supplemented with new
analyses before greater volumes could
be considered.) Therefore, no significant
adverse environmental impacts are
expected for any of these options.

EPA is specifically soliciting public
comment on the following range of
options, which we believe covers the
full spectrum of possible actions.
However, EPA will also consider
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comments addressing modifications to
these options. Comments should
address interim disposal volume limits
both from the standpoint of minimizing
overall environmental impacts, and
from the standpoint of providing
adequate disposal volume for projects
that may need dredging during the
interim period. Note that additional
public comment will be solicited as part
of EPA’s designation of a permanent
disposal volume limit.

Volume Option 1: Interim disposal
volume limit based on new estimate of
long-term dredging need. EPA’s original
designation of a six million cubic yard
annual disposal limit for the SF-DODS
was based, in part, on the estimate of
long-term dredging needs for the San
Francisco Bay area contained in the site
designation EIS (August, 1993). At that
time, it was estimated that 400 million
cubic yards of dredged material would
be generated in the area over 50 years,
for a long-term average of eight million
cubic yards per year. It was assumed
that up to 80 percent of this estimated
eight million cubic yard annual average
could be found to meet the ocean
disposal criteria of 40 CFR Part 228 as
being physically, chemically, and
biologically suitable for ocean disposal
at the SF-DODS. Modeling and other
evaluations conducted for the site
designation EIS (August, 1993) were
therefore based on the site potentially
accommodating a maximum of six
million cubic yards per year (about 80
percent of the estimated eight million
cubic yards per year total dredging).

Since EPA’s August, 1993 site
designation EIS, estimated long-term
dredging needs for the San Francisco
Bay area have decreased substantially.
The LTMS draft EIS/R (April, 1996)
documents the current ““high end”
estimate of long-term dredging needs for
the San Francisco Bay area as being
approximately 300 million cubic yards
over the next 50 years. This represents
a 25 percent reduction from the earlier
400 million cubic yard long-term
estimate. Much of this estimated
decrease is attributable to military base
closures announced since EPA’s August
1993 site designation EIS was being
prepared. Based on the new LTMS
estimate of 300 million cubic yards over
50 years, the average overall dredging
need decreases from eight million to six
million cubic yards per year. Under the
same assumption used in the site
designation EIS (August, 1993) that up
to 80 percent of this dredged material
may be determined to be suitable for
ocean disposal, a long-term annual
average of 4.8 million cubic yards of
dredged material would now be

assumed to be potentially suitable for
ocean disposal at the SF-DODS.
Revising the interim disposal volume
limit for the SF-DODS to 4.8 million
cubic yards of suitable dredged material
per year is not expected to have an
impact on completion of existing,
authorized projects. The Port of Oakland
—42-Foot Deepening Project and the
Port of Richmond —38-Foot Deepening
Project, both of which are already
authorized, will each generate over two
million cubic yards of dredged material
authorized for disposal at the SF-DODS.
Therefore, even if both these projects
were to conduct the majority of their
authorized dredging within the same,
single calendar year, a revised interim
disposal volume limit of 4.8 million
cubic yards per year would
accommodate them both with little or
no delay. In this event, however, only
limited additional volume would be
available for other projects during that
year. (For example, ample capacity
would be available for additional
projects the following year under a two-
year interim site management extension,
but no additional capacity for other
projects would be available under a one
year extension.) In addition, in
combination with existing capacity at
aquatic disposal sites within the San
Francisco Bay and estuary (managed
under the Clean Water Act), reducing
the interim disposal volume limit at the
SF-DODS to 4.8 million cubic yards per
year is not expected to cause an overall
shortage of available disposal capacity
in the region during the near term.
There are no indications that the
disposal volume limit should be
reduced due to any direct
environmental impacts. In addition,
changing the existing interim disposal
volume limit before the LTMS EIS/R
process is complete could be viewed by
some as prejudicial to the outcome of
that process. Comments supporting this
option would be particularly helpful if
they address why a reduced interim
disposal volume limit would be
appropriate, and why any outcome of
the LTMS EIS/R process would not be
affected by such a reduction at this time.
Volume Option 2: Interim disposal
volume limit based on alternatives
presented in the LTMS draft EIS/R. In
addition to the No Action alternative,
the LTMS draft EIS/R (April, 1996)
evaluated three *‘policy alternatives’ for
overall management of dredged material
estimated to be generated in the San
Francisco Bay area over the next 50
years. Each of the alternatives retained
for detailed evaluation included either
“medium’’ or “low” levels of ocean
disposal. “Medium’ ocean disposal was
defined in the LTMS draft EIS/R to be

40 percent of the average annual volume
of dredged material expected to be
found suitable for ocean disposal, or
approximately two million cubic yards
per year. ‘“‘Low’’ ocean disposal was
defined as 20 percent of the ocean
suitable dredged material, or
approximately one million cubic yards
per year.

Although alternative 50-year overall
management approaches having either
“medium” or “low” ocean disposal
volumes are being considered as long-
term LTMS goals, this proposal is
intended to address short term needs
while that longer term process is
completed. At the present time, multi-
user upland or wetland reuse sites
capable of managing these volumes of
dredged material are not available. Until
additional upland or wetland reuse sites
become available, sufficient capacity
must be retained at a combination of the
SF-DODS and the existing in-Bay
disposal sites to manage the dredged
material generated by necessary
projects.

Given that the Port of Oakland and
Port of Richmond projects have already
been authorized, setting the interim
disposal volume limit to coincide
directly with either the “medium’ (two
million cubic yards per year) or “low”
(one million cubic yards per year) long-
term LTMS goals would not allow
consideration of additional projects for
ocean disposal during the interim
period. With upland alternatives
extremely limited at present, this option
could cause an overall shortage of
available disposal capacity in the region
during the near term, and could have
the effect of forcing state and federal
regulators to rely almost exclusively on
existing sites within the San Francisco
Bay and estuary for disposal of suitable
dredged material from any new
dredging projects during the interim
period. Furthermore, the Oakland and
Richmond projects could not be dredged
simultaneously. The Oakland project is
already in the midst of dredging, but the
Richmond project had not yet begun
dredging at the time this proposed
rulemaking was prepared. It is likely
that construction of the Port of
Richmond project would be delayed for
at least one year under this option. Such
a delay could jeopardize the federal
funding for this project.

The factors discussed above would be
re-evaluated when determining an
appropriate permanent disposal volume
limit for the SF—DODS, once the
programmatic LTMS EIS/R process has
been completed.

Comments supporting this option
would be particularly helpful if they
include specific recommendations
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regarding which LTMS draft EIS/R
alternative an ocean disposal volume
limit should be based on, and should
provide specific information supporting
such recommendations.

Volume Option 3: Interim disposal
volume limit based on specific projects
currently approved for ocean disposal
(plus an additional volume to
accommodate a limited number of new
projects in the near term). Under this
option, EPA would establish an interim
disposal volume limit for the SF-DODS
that is sufficient to allow for the
potential simultaneous construction of
the already authorized Port of Oakland
and Port of Richmond deepening
projects, plus an additional volume to
accommodate a limited number of new
dredging projects. For example, an
interim disposal volume limit of from
five million cubic yards of suitable
dredged material per year would
provide for construction of both the
Oakland and Richmond projects in one
year, plus approximately an additional
one million cubic yards from other
projects during that same year. (If some
additional volume for other projects
were not included, an overall shortage
of available disposal capacity in the
region could occur during the near term,
and could have the effect of forcing state
and federal regulators to rely almost
exclusively on existing sites within the
San Francisco Bay and estuary for
disposal of suitable dredged material
from any new dredging projects during
the interim period.)

In contrast to Option 2, this option
would not delay and possibly put at risk
the federal funding for either the Port of
Oakland or Port of Richmond deepening
projects. Also, it should allow state and
federal regulators to continue to
evaluate whether ocean disposal may be
a less damaging, practicable alternative
to in-Bay disposal for some new
dredging projects in the near term (prior
to completion of the LTMS EIS/R
process and implementation of a
comprehensive, long-term management
plan for the San Francisco Bay area). As
with the other options discussed, no
significant adverse environmental
impacts would be expected in
association with disposal of five million
cubic yards of suitable dredged material
per year at the SF-DODS. In addition,
in combination with existing capacity at
aquatic disposal sites within the San
Francisco Bay and estuary (managed
under the Clean Water Act), reducing
the interim disposal volume limit at the
SF-DODS to five million cubic yards
per year would not be expected to cause
an overall shortage of available disposal
capacity in the region during the near
term.

Although this option would allow
only slightly more ocean disposal than
Option 1 (which would allow up to 4.8
million cubic yards per year), this
option represents a conceptual change
in the basis under which the SF-DODS
has been managed during the first two
years of interim site management. Only
currently authorized projects plus a
small additional volume for other
potential projects would be
accommodated.

Comments supporting this option
would be particularly helpful if they
include specific recommendations
regarding volume, and should provide
specific supporting information.

Volume Option 4: Retain existing six
million cubic yards per year interim
disposal volume limit. Modeling and
other evaluations conducted for both the
site designation EIS (August, 1993) and
the site designation Final Rule (August
11, 1994), support EPA’s determination
that no significant adverse
environmental impacts are expected in
association with disposal of up to six
million cubic yards of suitable dredged
material per year at the SF-DODS. Site
monitoring studies conducted to date,
and summarized briefly in Section E,
below, are consistent with the EIS
predictions and confirm that the site is
performing as predicted. Therefore, no
significant adverse environmental
impacts would be expected if the
existing interim disposal volume limit
(up to six million cubic yards of
dredged material per year) were to be
retained during an extended period of
interim site management.

Similar to Option 1 and Option 3, this
option would accommodate the already
authorized Port of Oakland and Port of
Richmond dredging projects without
delay, and would have capacity for
additional near term projects for which
ocean disposal may be found to be a
practicable alternative. In combination
with existing capacity at aquatic
disposal sites within the San Francisco
Bay and estuary (managed under the
Clean Water Act), an interim disposal
volume limit at the SF-DODS of six
million cubic yards per year is not
expected to cause an overall shortage of
available disposal capacity in the region
during the near term.

Retaining the existing disposal
volume limit would require that the
August 11, 1994 site designation Final
Rule be amended only by changing the
dates included therein, and thus would
minimize any confusion among
regulated entities that might otherwise
result from establishing a different
interim management volume for the SF—
DODS. This option most clearly leaves
open all options for comprehensive

long-term dredged material management
(including the role of ocean disposal); it
would not in any way prejudice
consideration of a permanent disposal
volume limit based on the ongoing
comprehensive management planning
process.

D. Interim Site Management Period

The primary purpose in extending the
interim disposal volume limit for the
SF-DODS is to allow for completion of
the public process associated with
finalizing the LTMS EIS/R. The draft
LTMS EIS/R was published on April 19,
1996, and the public comment period
closed on July 19, 1996. Over 60
substantive comment letters were
received on the LTMS draft EIS/R.
Several comment letters expressed the
view that the programmatic document
was inadequate and that a revised draft
EIS/R should be prepared. Other
comment letters recommended that a
detailed Management Plan, outlining
the specific actions that state and
federal agencies would take to
implement any of the alternatives in the
draft EIS/R, should be prepared prior to
finalizing the programmatic EIS/R.

It is apparent that an LTMS final EIS/
R and Record of Decision will not be
available in time to serve as the basis for
establishing a permanent disposal
volume limit for the SF-DODS before
the December 31, 1996 expiration of the
interim period specified in the August
11, 1994 site designation Final Rule.
Therefore, EPA is proposing to extend
the interim site management period for
the SF-DODS. Five options are
presented below to solicit public
comment on the appropriate length of
an extended interim site management
period. (Options for the disposal volume
limit that would apply during the
interim site management period are
discussed in Section C, DISPOSAL
VOLUME LIMIT, above.)

EPA is specifically soliciting public
comment on this range of options;
however, EPA will also consider
comments addressing other interim site
management periods, including
alternatives that involve no extension at
all. Such comments should address how
an alternative can reasonably provide
for completion of the LTMS final EIS/
R, or for development of a separate EPA
evaluation of the overall need for ocean
disposal (as provided in the August 11,
1994 site designation Final Rule).

Extension Option 1: Two-year
extension to interim site management. It
is expected that relatively substantial
revisions to the LTMS draft EIS/R will
be required before the final EIS/R can be
published and a Record of Decision
signed. A two-year interim site
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management extension should allow
reasonable time for completion of the
LTMS Final EIS/R process, including
the approximate four month period
necessary to conduct the rulemaking
process for a permanent SF-DODS
disposal volume limit. A two-year
period would also be a sufficient time
to allow the approved Port of Oakland
deepening project to be completed, and
to allow planning and contracting for
the approved Port of Richmond
deepening project to proceed with
reasonable predictability. Ocean
disposal would remain a feasible
alternative to consider for upcoming
projects. At the same time, a permanent
disposal volume limit could be
established before the end of the two-
year period, if the LTMS final EIS/R
process is completed earlier, or if EPA
were to prepare a separate evaluation of
the overall need for ocean disposal (as
provided in the August 11, 1994 site
designation Final Rule).

Extension Option 2: 18-Month
extension to interim site management.
As with Extension Option 1, an 18-
month extension should be a sufficient
time to allow completion of the LTMS
final EIS/EIR. However, an 18-month
extension might not be sufficient to
provide for the subsequent rulemaking
process to be completed and for a
permanent disposal volume limit to
become effective. In addition, an 18-
month extension would make it more
difficult for planning and contracting of
the already-authorized Port of
Richmond Deepening Project,
potentially making it more likely that
either the entire project would be
dredged within the shorter 18-month
period, or that some of the project’s
dredged material would have to be
disposed at existing sites within the San
Francisco Bay and estuary (managed
under the Clean Water Act). Planning
for other projects that would potentially
be appropriate for ocean disposal would
also be made more difficult.

Comments supporting this option
would be particularly helpfull if they
address why an 18-month period would
be sufficient to allow for the completion
of both the LTMS final EIS/EIR and
subsequent ocean disposal rulemaking,
without significantly affecting permitted
and potential future projects or
increasing disposal within the San
Francisco Bay and estuary.

Extension Option 3: One-year
extension to interim site management.
Extending the interim site management
period for only one year probably would
not allow sufficient time for the
finalization of the LTMS EIS/R, given
the substantial concerns raised in public
comments on the draft EIS/R. Following

publication of the LTMS final EIS/R and
Record of Decision, approximately four
months would be needed for rulemaking
to establish a permanent disposal
volume limit for the remainder of the
SF-DODS’ 50-year designation. In order
for the entire process to be completed
within one year, a maximum of eight
months would therefore be available for
preparation, publication, and public
review of the LTMS final EIS/R. It is
unlikely that the necessary revisions can
be made within a few months,
particularly if they are based on a
process of ongoing, open discussions
with interested parties, as several
commenters on the LTMS draft EIS/R
have requested. As noted above, the
primary reason for extending the

interim site management period is to
allow the LTMS final EIS/R process to
be completed. At this time EPA does not
believe that a one-year extension will
reasonably allow this to occur.

A one-year extension might only be
adequate if EPA were to prepare a
separate evaluation of the overall need
for ocean disposal (as provided in the
August 11, 1994 site designation Final
Rule); rather than moving forward with
the LTMS EIS/R process at this time.
This would delay completion of the
LTMS EIS/R by a commensurate period.
Comments supporting this option would
be particularly helpful if they address
why a one-year extension would be
adequate to complete the LTMS EIS/R
and rulemaking processes, or why a
permanent disposal volume limit
should be established prior to
completion of the LTMS EIS/R process
(based on a separate EPA evaluation of
the need for ocean disposal).

Extension Option 4: Six-month
extension to interim site management.
Similar to Option 3 above, a six-month
extension period would not provide
sufficient time for the completion of the
LTMS final EIS/EIR. A six-month
extension might only be adequate if EPA
were to prepare a separate evaluation of
the overall need for ocean disposal (as
provided in the August 11, 1994 site
designation Final Rule), rather than
moving forward with the LTMS EIS/R
process at this time. This would delay
completion of the LTMS EIS/R by a
commensurate period. Comments
supporting this option would be
particularly helpfull if they address why
a six-month extension would be
adequate to complete the LTMS EIS/R
and rulemaking processes, or why a
permanent disposal volume limit
should be established prior to
completion of the LTMS EIS/R process
(based on a separate EPA evaluation of
the need for ocean disposal).

Extension Option 5: Unspecified
period of interim site management
(period to end following completion of
the LTMS final EIS/R, or concurrent
with publication of a comprehensive
management plan for the San Francisco
Bay region). An extension period could
be tied specifically to completion of the
LTMS final EIS/R process, without
attempting to speculate about the
timeframe needed. This option would
provide the greatest assurance that any
LTMS EIS/R process would in fact be
completed before conducting
rulemaking to establish a permanent
disposal site volume for the SF-DODS.
However, it would not provide the
public with reasonable assurance that
the LTMS final EIS/R process will in
fact move forward as expeditiously as
possible. In particular, interested parties
might be concerned that resources
adequate to continue and complete the
LTMS final EIS/R process may not be
committed by the agencies in a timely
manner, if a specific timeframe for
action is not somehow integral to the
process. Comments supporting this
option would be particularly helpful if
they address why an indefinite
extension period would be superior to
the options described above, and
whether and how the alternate
provision (in the August 11, 1994 site
designation Final Rule) to base a
permanent disposal volume limit on a
separate EPA evaluation of the need for
ocean disposal should be incorporated
under an indefinite extension.

E. Ocean Dumping Site Designation
Criteria

Five general criteria are used in the
selection and approval of ocean disposal
sites for continued use (40 CFR Section
228.5). First, sites must be selected to
minimize interference with other
activities, particularly avoiding fishery
areas or major navigation areas. Second,
sites must be situated such that
temporary (during initial mixing) water
quality perturbations caused by disposal
operations would be reduced to normal
ambient levels before reaching any
beach, shoreline, sanctuary, or
geographically limited fishery area.
Third, if site designation studies show
that any interim disposal site does not
meet the site selection criteria, use of
such site shall be terminated as soon as
an alternate site can be designated.
Fourth, disposal site size must be
limited in order to localize for
identification and control any
immediate adverse impacts, and to
facilitate effective monitoring for long-
range effects. Fifth, EPA must, wherever
feasible, designate ocean dumping sites
beyond the edge of the continental shelf
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and where historical disposal has
occurred. As described in the site
designation EIS, SF-DODS was
specifically selected as the alternative
location which best complied with these
general criteria.

In addition to the five general criteria,
11 specific site selection criteria are
listed in 40 CFR 228.6(a) of the EPA
Ocean Dumping Regulations for
evaluation of all candidate disposal
sites. The five general criteria and the 11
specific factors overlap to a great degree.
The SF-DODS, as discussed in the
August, 1993 site designation final EIS
and subsequent rulemaking, was also
found to best comply with each of the
11 specific criteria.

Site monitoring activities conducted
pursuant to the requirements of the SF—
DODS Site Management and Monitoring
Plan have established that it is feasible
to monitor at the site using standardized
methods, and that to date the site is
performing as expected. For example,
seafloor mapping of dredged material
deposits (footprint) from disposal
operations indicates that deposition is
occurring as predicted in the EIS. The
bulk of the sediments discharged from
barges have deposited within the site
boundaries and have not been
transported offsite thereafter. Deposit
thicknesses exceeding 17 centimeters
have been identified only at the center
of the site, and no deposit thicknesses
exceeding the five centimeter threshold
established in the August 11, 1994 site
designation Final Rule have been
detected at or outside of the site
boundaries. No apparent changes in the
basic successional stage of the native
benthic communities attributable to
dredged material deposition have been
observed outside the disposal site
boundary in site monitoring studies.
Therefore, any significant disturbances
associated with dredged material
disposal are limited to within the
disposal site boundaries, as predicted.
In addition, water column studies
confirmed that plumes resulting from
disposal operations dissipate rapidly
and suspended sediment concentrations
of the plumes decrease to ambient levels
within the disposal site boundaries.
Vessel traffic associated with disposal
operations has not interfered with
overall vessel traffic in the San
Francisco Bay region, and observations
of seabirds and marine mammals in the
vicinity of disposal operations to date
indicate that no apparent significant
adverse impacts have occurred to these
resources as a result of disposal
operations. Finally, use of SF-DODS has
reduced the total volume of disposal at
existing in-Bay sites (managed under
Section 404 of the Clean Water Act [40

CFR Section 230]). It has therefore
already reduced potential cumulative
effects to sensitive aquatic resources of
the San Francisco Bay-Delta estuary.

Taken together, the evaluations
presented in the site designation final
EIS and rulemaking, and the site
monitoring results to date, confirm that
the SF-DODS is performing as predicted
and that, in operation, it continues to
meet the general and specific site
designation criteria of 40 CFR 228.5 and
228.6.

EPA Region 9 has determined that the
SF-DODS may appropriately be
designated for use over a period of 50
years, with an interim capacity of up to
six million cubic yards of dredged
material per calendar year. Site capacity
shall be re-evaluated based on the
results of comprehensive regional
dredged material management planning
(including consideration of in-Bay,
ocean, and upland or wetland disposal
or reuse) underway at the time of this
rulemaking (or, as provided in the
August 11, 1994 site designation Final
Rule, independently by EPA if a
comprehensive management approach
is not yet available).

Designation of the SF-DODS for up to
six million cubic yards of suitable
dredged material per year complies with
the general and specific criteria used for
site evaluation, as evaluated in the
August 11, 1994 site designation Final
Rule. The continued use of the site
under an interim disposal volume limit
equal to or less than this annual amount
also complies with these criteria, as
described in Section E, above.
Management of this site will continue to
be the responsibility of the Regional
Administrator of EPA Region 9 in
cooperation with the Corps South
Pacific Division Engineer and the San
Francisco District Engineer, based on
requirements defined in the Final Rule.
The requirement for compliance with
the Ocean Dumping Criteria of the
MPRSA may not be superseded by the
provisions of any future comprehensive
regional management plan for dredged
material.

It is emphasized that ocean dumping
site designation does not constitute or
imply EPA Region 9’s or the Corps San
Francisco District’s approval of actual
ocean disposal of dredged materials.
Before ocean dumping of dredged
material at the site may begin, EPA
Region 9 and the Corps San Francisco
District must evaluate permit
applications according to the Ocean
Dumping Criteria (40 CFR Part 227)
adopted pursuant to the MPRSA. EPA
Region 9 or the Corps San Francisco
District would not allow ocean dumping
if either agency determines that the

Ocean Dumping Criteria of MPRSA have
not been met.

F. Compliance With Other Laws and
Executive Orders

Consistency With the Coastal Zone
Management Act

EPA prepared a Coastal Consistency
Determination (CCD) document based
on the evaluations presented in the
August, 1993 site designation EIS. The
CCD evaluated whether the proposed
action—designation of ““Alternative Site
5" (now SF-DODS) as described in the
site designation EIS as an ocean
disposal site for up to 50 years, and with
an annual capacity of six million cubic
yards of dredged material meeting ocean
disposal criteria—would be consistent
with the provisions of the Coastal Zone
Management Act. The CCD was formally
presented to the California Coastal
Commission (Commission) at their
public hearing on April 12, 1994. The
Commission staff report recommended
that the Commission concur with EPA’s
CCD, and the Commission voted
unanimously to concur on the CCD
without revision.

Since the approved CCD was based on
50 years of site use at up to six million
cubic yards of dredged material per
year, and none of the options being
considered exceed these parameters, the
effects of today’s proposal are well
within the scope of the prior review and
do not require further Commission
review.

Endangered Species Act Consultation

During the development of the
August, 1993 site designation EIS, EPA
consulted with the National Marine
Fisheries Service (NMFS) and the U.S.
Fish and Wildlife Service (FWS)
pursuant to provisions of the
Endangered Species Act, regarding the
potential for designation and use of any
of the alternative ocean disposal sites
under study to jeopardize the continued
existence of any federally listed
threatened or endangered species. This
consultation process is fully
documented in the August, 1993 site
designation EIS. NMFS and FWS
concluded that none of the three
alternative disposal sites, including
Alternative Site 5, if designated and
used for disposal of dredged material
meeting ocean disposal criteria as
described in the EIS, would likely
jeopardize the continued existence of
any federally listed threatened or
endangered species.

This consultation was based on site
use at up to six million cubic yards of
dredged material per year, for 50 years.
Since none of the options being
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considered would exceed these
parameters, and since conditions have
not changed for any of the listed or
candidate threatened or endangered
species potentially affected by disposal
site use, the effects of today’s proposal
are well within the scope of the prior
consultation and do not require further
Endangered Species Act consultation.

Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant,” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ““significant
regulatory action” as one that is likely
to lead to a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs, or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

This proposed rulemaking should
have minimal impact on permittees. The
proposed rule merely addresses the
interim capacity and period of time
during which the existing SF-DODS
may be used under existing interim
management provisions. It thus has
been determined that this proposed rule
is not a ““significant regulatory action”
under the terms of Executive Order
12866, and is therefore not subject to
OMB review.

Regulatory Flexibility Act, as Amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996

The Regulatory Flexibility Act (RFA)
provides that, whenever an agency
promulgates a final rule under 5 U.S.C.
553, an agency must prepare a
regulatory flexibility analysis (RFA)
unless the head of the agency certifies
that the proposed rule will not have a
significant economic impact on a
substantial number of small entities (5
U.S.C. 88604 & 605). EPA has
determined that this proposed rule will
not have a significant economic impact
on small entities since the amended site
designation will only have the effect of

providing a continuing disposal option
for dredged material. The proposal
merely addresses the interim capacity
and period of interim management of
the SF-DODS. Consequently, EPA’s
action will not impose any additional
economic burden on small entities such
as small private dredging operations
that seek authorization for the dumping
of dredged materials. For this reason,
the Regional Administrator certifies,
pursuant to section 605(b) of the
Regulatory Flexibility Act, that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq., is intended to
minimize the reporting and record-
keeping burden on the regulated
community, as well as to minimize the
cost of Federal information collection
and dissemination. In general, the Act
requires that information requests and
record-keeping requirements affecting
ten or more non-Federal respondents be
approved by the Office of Management
and Budget. Since this proposed rule
would not establish or modify any
information or record-keeping
requirements, it is not subject to the
requirements of the Paperwork
Reduction Act.

The Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes

any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

This proposed rule contains no
Federal mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, or tribal governments or
sections 202 and 205 of the UMRA. As
is explained elsewhere in this preamble,
the proposed rule merely relates to the
period of time and interim capacity
under which the existing SF-DODS may
be managed by the Federal government
under existing interim provisions.
Accordingly, it imposes no new
enforceable duty on any State, local or
tribal governments or the private sector.
Even if this proposed rule did contain
a Federal mandate, it would not result
in annual expenditures of $100 million
or more for State, local, and tribal
governments in the aggregate, or the
private sector. Thus this proposed rule
is not subject to the requirements of
sections 202 and 205 of the UMRA.

For the foregoing reasons, EPA also
has determined that this rule contains
no regulatory requirements that might
significantly or uniquely affect small
governments. Thus the requirements of
Section 203 of UMRA do not apply to
this rule.

List of Subjects in 40 CFR Part 228

Environmental protection, Water
pollution control.

Dated: October 4, 1996.
John Wise,

Acting Regional Administrator, EPA
Region 9.

In consideration of the foregoing,
Subchapter H of Chapter 1 of Title 40
is proposed to be amended as set forth
below.

PART 228—[AMENDED]

1. The authority citation for Part 228
continues to read as follows:

Authority: 33 U.S.C. 1412 and 1418.
§228.15 [Amended]

Under Extension Options

2. Option 1 for paragraph (I):
paragraphs (I) (3)(vii) and (3)(x) are
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amended by removing the words
“December 31, 1996 each time they
occur, and adding in their place,
“December 31, 1998”.

3. Option 2 for paragraph (1):
paragraphs (I) (3)(vii) and (3)(x) are
amended by removing the words
“December 31, 1996 each time they
occur, and adding in their place, “June
30, 1998".

4. Option 3 for paragraph (I):
paragraphs (I) (3)(vii) and (3)(x) are
amended by removing the words
“December 31, 1996 each time they
occur, and adding in their place,
“December 31, 1997".

5. Option 4 for paragraph (I):
paragraphs (I) (3)(vii) and (3)(x) are
amended by removing the words
“December 31, 1996 each time they
occur, and adding in their place, “June
30, 1997,

6. Option 5 for paragraph (1):
paragraphs (I) (3)(vii) and (3)(x) are
amended by removing the words
“December 31, 1996 each time they
occur, and adding in their place, “four
months after such time as the LTMS
final EIS/EIR has been completed and a
subsequent Record of Decision signed
by EPA™.

Under Volume Options

7. Option 1 for paragraph (1):
paragraph (I)(3)(vii) is amended by
removing the words “‘six million cubic
yards’ and adding in their place, “4.8
million cubic yards”.

8. Option 2 for paragraph (1):
paragraph (1)(3)(vii) is amended by
removing the words “‘six million cubic
yards” and adding in their place, “two
million cubic yards”.

9. Option 3 for paragraph (I):
paragraph (1)(3)(vii) is amended by
removing the words “‘six million cubic
yards’ and adding in their place, “‘five
million cubic yards”.

[FR Doc. 96—-26630 Filed 10-16-96; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 1600, 1820, 1840, 1850,
1860, 1880, 2090, 2200, 2300, 2450,
2520, 2540, 2560, 2620, 2640, 2650,
2720, 2800, 2810, 2880, 2910, 2920,
3000, 3100, 3120, 3150, 3160, 3180,
3200, 3240, 3250, 3260, 3280, 3410,
3420, 3430, 3450, 3470, 3480, 3500,
3510, 3520, 3530, 3540, 3550, 3560,
3590, 3710, 3730, 3740, 3800, 3810,
3830, 3870, 4200, 4300, 4700, 5000,
5470, 5510, 8370, 9180 and 9230

[WO-130-1820-00 24 1A]

RIN 1004-AC99

Appeals Procedures; Hearings
Procedures

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed rule.

SUMMARY: The Bureau of Land
Management (BLM) proposes to amend
its regulations that govern procedures
for protests of proposed decisions,
contests, appeals of BLM decisions and
hearings. The proposed regulations
provide more consistent procedures for
administrative review of BLM decisions.
The proposal also clarifies when and
how BLM decisions go into effect and if
an appeal will or will not stay the
effectiveness of a BLM decision. The
goal of the proposed regulation is to
present a single, streamlined
administrative review process for most
of BLM'’s decisions, thereby reducing
costs and time spent on appeals by the
appellants, BLM and the Office of
Hearings and Appeals (OHA).

DATES: Comments: Submit comments by
November 18, 1996. BLM will consider
comments received or postmarked on or
before this date in the preparation of the
final rule.

ADDRESSES: Commenters may hand-
deliver comments to the Bureau of Land
Management, Administrative Record,
Room 401, 1620 L St., NW.,
Washington, DC.; or mail comments to
the Bureau of Land Management,
Administrative Record, Room 401LS,
1849 C Street, NW., Washington, DC.
20240. Commenters may send
comments through the internet to
WOComment@WO0033wp.wo.bim.gov.
Please include ““attn: AC99”, and your
name and return address in your
Internet message. If you do not receive
a confirmation from the system that we
have received your internet message,
please contact us by telephone or mail.

FOR FURTHER INFORMATION CONTACT: Jeff
Holdren 202-452-7779, or Bernie Hyde
202-452-5057.

SUPPLEMENTARY INFORMATION:

I. Public Comment Procedures
Il.  Background

I1l. Discussion of Proposed Rule
IV. Procedural Matters

I. Public Comment Procedures

Please provide written comments
about the proposed rule which explain
the reason for any recommended
changes to the addresses listed above.
Please indicate the section or paragraph
of the proposed rule on which you are
commenting.

Comments received after the closing
date of the comment period (see DATES)
or comments delivered to an address
other than those listed above (see
ADDRESSES) may, but need not be,
considered or included in the
Administrative Record for the final rule.

I1. Background

A. Introduction—Protests, Appeals,
Contests and Hearings

This rule pertains to the following:
Protests—which are objections to any
action proposed to be taken in any
proceeding before the BLM. A protest is
normally considered by the official who
has the next higher rank above the BLM
official who will make the proposed
decision, unless otherwise directed in a
notice of proposed decision, if such a
notice is issued.

Appeals—which are requests under
part 4 of title 43 of the Code of Federal
Regulations for a review of a BLM
decision. You may appeal a BLM
decision if you are a party to a case and
adversely affected by BLM’s decision.

Contests—which are formal
proceedings regarding such matters as
disputes over title to lands or the
validity of mining claims as described
in 43 CFR 4.450 and 4.451. Contests
usually involve hearings.

Hearings—which are evidentiary and
factfinding proceedings before an
administrative law judge. They may be
held in a variety of circumstances. The
Interior Board of Land Appeals (IBLA)
may, on its own or at the request of an
appellant, order a hearing to resolve a
factual dispute related to an appeal of a
BLM decision. In some cases, a hearing
must be on the record when statutorily
required.

B. Historical and Current Procedures

The Department of the Interior
(Department) has been handling
protests, appeals, contests and hearings
since its creation in 1849. From 1849
until BLM was created in 1946, the
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Secretary, an under secretary, or an
assistant secretary signed decisions,
which made them final agency actions.
Prior to 1970, decisions regarding the
public lands were reviewed in an
administrative review process involving
review by the BLM Director and then by
the Secretary. This procedure was
criticized for a perceived lack of
impartiality. Thus, in 1970, OHA, and
its component, the IBLA, were created.
43 CFR 4.1.

Under current Department
regulations, anyone who seeks to protest
a proposed decision, appeal a BLM
decision, participate in a contest or seek
a hearing, is confronted with a wide
variety of procedures described in title
43 of the Code of Federal Regulations
(43 CFR). Because of decades of
statutory changes and resulting
regulatory amendments, Departmental
appeals procedures have become
increasingly inconsistent.

While parts 1840 and 1850 in 43 CFR
currently serve only as a cross reference
to OHA regulations in 43 CFR part 4,
over 40 other protest regulations and
100 other appeals regulations are found
in Chapter Il of 43 CFR. Chapter Il of 43
CFR also contains regulations regarding
hearings, contests, administrative
remedies, and the effectiveness of
decisions. As a result, anyone who
wants to protest a proposed decision or
to appeal a BLM decision may often
have difficulty in understanding or
following proper administrative
procedures.

C. Legal Authorities for Administrative
Review

The Federal Land Policy and
Management Act (FLPMA\) establishes a
policy in favor of considering the views
of the general public in establishing
rules and regulations and structuring
adjudication procedures to assure
adequate third party participation,
objective administrative review of initial
decisions and expeditious
decisionmaking. 43 U.S.C. 1701(a).
FLPMA also authorizes the Secretary of
the Interior to promulgate rules and
regulations to carry out the purposes of
the FLPMA and of other laws applicable
to the public lands. 43 U.S.C. 1740.

D. Proposed Procedures

BLM is proposing regulations to make
the procedures for filing protests and
appeals more consistent and more
readily understandable and accessible to
members of the public. BLM is also
proposing to amend the regulations in
Chapter Il of 43 CFR wherever they
describe protest, contest, appeals or
hearings procedures. While BLM has
attempted to streamline its appeals

procedures and make them as consistent
as possible in this proposed rule, some
variation in handling of protests,
contests, hearings and appeals is still
necessary in BLM’s regulations due to
the wide variety of subject matter about
which BLM makes decisions. The
proposed rule identifies these
variations.

When seeking administrative review
of a BLM decision, you should refer to
three places in the regulations: (1) The
regulations which govern the specific
activity, (2) the regulations proposed for
part 1840 of title 43 CFR which describe
general review procedures for BLM
decisions and (3) the regulations in part
4 of title 43 CFR which describe OHA
review procedures. Under 4.1(b) of title
43 CFR, if the general rules in subpart
B of part 4 conflict with a special rule
in another subpart of title 43 CFR, the
special rule governs.

I11. Discussion of Proposed Rule

A. Protests, Appeals, Contests and
Hearings

This proposed rule identifies the steps
a person would follow in order to seek
to protest a decision proposed by BLM,
to appeal a decision made by BLM, or
to participate in a contest or hearing
regarding a disputed matter. This
proposed rule applies to these activities
with regard to decisions proposed to be
made or made by BLM under the
regulations found in chapter Il of 43
CFR.

The proposed rule amends the
regulations found in chapter Il of 43
CFR in three ways: (1) By eliminating
provisions which duplicate those found
in the proposed part 1840 regulations,
(2) by eliminating unnecessary steps in
the administrative review process where
possible, and (3) by adding cross
references to the proposed part 1840
and to part 4 of 43 CFR. In a few
instances, certain protests, appeals,
contests and hearings regulations may
not follow the same general procedures
outlined in proposed part 1840. Those
regulations will describe the procedures
which differ from the provisions in
proposed part 1840.

The proposed rule explains that,
when a decision has been appealed,
BLM is not prohibited from
reconsidering or discussing the
appealed decision with the appellant or
other interested parties. If BLM decides
to rescind or amend the appealed
decision as a result of additional review
or discussion with the appellant or
other interested parties, it may do so by
requesting OHA to remand the matter
for further action by BLM. BLM officials
and appellants are encouraged to work

toward informal resolutions regarding
disputes over decisions proposed or
made by BLM before and after appeals
are filed. These informal reviews and
discussions are intended to replace the
unnecessarily formal mid-level reviews,
such as State Director reviews, found in
the existing regulations.

B. Effect of Decisions

Under the existing regulations in part
4 of 43 CFR, except as provided by other
regulations, BLM decisions do not go
into effect during a 30-day appeals
period. If an appeal and a petition for a
stay is filed during the 30-day appeals
period, the decision does not go into
effect for an additional 45 days or until
OHA denies the petition, whichever is
first. The 45-day period is used by OHA
to decide if a stay is warranted. If OHA
concludes that a stay is not warranted
and denies the petition, the decision
goes into effect when OHA denies the
petition. If the 45 days pass without a
decision from OHA regarding the
petition for a stay, the decision goes into
effect after the 45-day period. If a stay
is granted, the decision does not go into
effect while the appeal is pending. If
neither an appeal nor a request for a stay
is filed, the decision goes into effect
after the 30-day appeal period.

Some regulations in chapter 1l of 43
CFR provide for certain categories of
decisions to go into effect immediately
and to remain in effect while appeals
are pending. The following categories of
decisions will go into effect as provided
in the regulations cited below:

(1) Right-of-Way decisions under part
2800 (see §2804.1);

(2) Right-of-Way under the Mineral
Leasing Act decisions under part 2880
(see §2884.1);

(3) Minimum impact permit decisions
under subpart 2920 (see §2920.2-2(b) as
published in 61 FR 32351 (1996));

(4) Decisions to hold competitive oil
and gas lease sales under §3120.1-3;

(5) Onshore Oil and Gas Geophysical
Exploration decisions under subpart
3150 (see §3150.2);

(6) Onshore Qil and Gas Operations
decisions under part 3160 (see
8§ 3165.3(e) and 3165.4(c));

(7) Geothermal Resources Operations
decisions under part 3260 (see § 3266.1);
(8) Coal Lease Readjustments under

§3451.2;

(9) Coal Lease Termination decisions
for disqualified lessees under § 3472.1—
2(e)(4) (ii) and (iii);

(10) Phosphate Lease Readjustments
under §3511.4(b);

(11) Potassium Lease Readjustments
under §3531.4(b);

(12) Gilsonite Lease Readjustments
under 8§ 3551.4(b);
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(13) Hardrock Mining Surface
Management decisions under subpart
3809 (see §3809.4(f));

(14) Notices of closure to abate
unauthorized grazing use under
§4150.2;

(15) Grazing decisions under group
4100 (see §4160.3);

(16) Adopted Wild Horse and Burro
removal decisions under §4770.3;

(17) Forest Management decisions
under group 5000 (see §5003.1); and

(18) Use authorization decisions
under part 8370 (see § 8372.6).

The proposed rule amends the current
way in which most BLM decisions are
put in effect while appeals are pending.
The proposed rule describes three
general classes of decisions, how those
classes of decisions will go into effect,
and how an appeal may or may not
change the effectiveness of those classes
of decisions.

First, the proposed rule describes a
general rule under which BLM
decisions will go into effect 30 days
after the date of service of the decisions.
If an appeal is filed during this 30-day
appeals period, the general rule
provides that BLM decisions will be
stayed while appeals are pending.
Under this provision, BLM may ask
OHA to put a decision into effect if
public interest requires.

Second, the proposed rule provides
for an exception from the general rule
for those categories of decisions listed
above which go into effect and remain
in effect while appeals are pending as
provided in specific existing
regulations.

Third, the proposed rule provides for
a second exception for decisions which
suspend use, occupancy or development
of the public lands which must be put
in effect immediately in order to protect
health, safety or the environment. If a
decision is placed in effect under either
exception, the appellant may request a
stay of the decision under §4.21(b) of 43
CFR.

Because hearings procedures are
located in part 4 of 43 CFR to which
proposed part 1840 refers, BLM is
proposing to delete part 1850 of 43 CFR
from the regulations.

C. Scope of Rule

Except as specifically provided, this
proposed rule does not apply to protests
of BLM’s planning recommendations
(see 43 CFR 1610.5-2 and 1610.5-5),
protests of proposed and initial
classification decisions (see 43 CFR part
2400), or protests or appeals of grazing
decisions (see 43 CFR part 4100).
However, 43 CFR parts 1600, 2400, and
4100 may be modified in the future so
that the protest provisions in part 1840

will apply to them. Also, this proposed
rulemaking does not apply to protests
and appeals decided by the Board of
Contract Appeals under 43 CFR part 4,
subpart C, or arising from Indian Affairs
as addressed under 43 CFR part 4,
subpart D.

D. Section by Section Description of the
Rule

Section 1840.1—describes the
purposes of the rule, which is to tell you
how you may protest a decision
proposed by BLM, appeal a BLM
decision, participate in a contest or seek
a hearing related to BLM decisions.

Section 1840.5—defines terms that
apply to this subpart and other protest,
appeals, contest and hearings
regulations in chapter Il of this title as
amended by this rule.

Section 1840.7—describes what is not
covered by this subpart.

Section 1841.10—describes what you
must submit when you want to file a
protest of a proposed decision.

Section 1841.11—explains how much
time you have to file a protest.

Section 1841.12—tells you where you
may file a protest.

Section 1842.10—describes who may
appeal a BLM decision regarding the
public lands and resources.

Section 1842.11—directs you to the
procedures in part 4 of 43 CFR for
additional information regarding
appeals procedures.

Section 1843.10—describes who may
file a contest.

Section 1843.11—describes who may
request a hearing.

Section 1844.10—explains that BLM
may reconsider a decision which has
been appealed by reviewing it or by
discussing it with the appellant or other
interested parties.

Section 1844.11—describes how and
when decisions will go into effect.

Section 1844.12—describes how you
may request that a decision be stayed.

Section 1845—directs you to part 4,
subparts A, B, and E, of 43 CFR for more
detailed information concerning
administrative review procedures.

IV. Procedural Matters

The principal authors of this
proposed rule are members of the
Protest and Appeals Redesign Team,
under the leadership of Jeff Holdren and
Bernie Hyde, assisted by the staff of the
Regulatory Management Team.

National Environmental Policy Act
BLM has determined that this

proposed rule is categorically excluded

from environmental review under

section 102(2)(C) of the National
Environmental Policy Act, in

accordance with 516 Departmental
Manual (DM), Chapter 2, Appendix 1,
Item 1.10, and that the proposed rule
does not meet any of the 10 criteria for
exceptions to categorical exclusions
listed in 516 DM, Chapter 2, Appendix
2. Under Council on Environmental
Quiality regulations (40 CFR 1508.4) and
the environmental policies and
procedures of the Department of the
Interior, the term *‘categorical
exclusion” means a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment and which
have been found to have no such effect
in procedures adopted by a Federal
agency and for which neither an
environmental assessment nor an
environmental impact statement is
required.

Paperwork Reduction Act

This rule does not contain
information collection requirements that
the Office of Management and Budget
must approve under 44 U.S.C. 3501.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980 (RFA) to ensure
that Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires
a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. BLM has determined that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities
under the RFA (5 U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

BLM has determined that this
proposed rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year.

Executive Order 12612

The proposed rule does not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, BLM
has determined that this proposed rule
does not have sufficient federalism
implications to warrant BLM’s
preparation of a federalism assessment.

Executive Order 12630

The proposed rule does not represent
a government action that interferes with
constitutionally protected property
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rights or would result in a taking of
private property.

Executive Order 12866

The proposed rule is not significant
regulatory action under section 3(f) of
Executive Order 12866 and,
accordingly, is not subject to review by
the Office of Management and Budget.

List of Subjects

43 CFR Part 1600

Administrative practice and
procedure, Environmental impact
statements, Indians, Intergovernmental
relations, Public lands.

43 CFR Part 1820

Administrative practice and
procedure, Alaska, Archives and
records, Land Management Bureau,
Public lands.

43 CFR Part 1840

Administrative practice and
procedure, Land Management Bureau,
Public lands.

43 CFR Part 1850

Administrative practice and
procedure, Land Management Bureau,
Public lands.

43 CFR Part 1860

Administrative practice and
procedure, Land Management Bureau,
Public lands.

43 CFR Part 1880

Administrative practice and
procedure, Civil rights, Grants
programs—natural resources,
Intergovernmental relations, Land
Management Bureau, Loan programs—
natural resources, Public lands, Public
lands-mineral resources.

43 CFR Part 2090

Airports, Alaska, Coal, Grazing lands,
Indians—Ilands, Land Management
Bureau, Public lands, Public lands—
classification, Public lands—mineral
resources, Public lands—withdrawal,
Seashores, Veterans.

43 CFR Part 2200

Land Management Bureau, National
forests, Public lands.

43 CFR Part 2300

Administrative practice and
procedure, Electric power, Federal
Energy Regulatory Commission, Land
Management Bureau, Public lands—
withdrawal.

43 CFR Part 2450

Administrative practice and
procedure, Land Management Bureau,
Public lands—classification.

43 CFR Part 2520

Irrigation, Land Management Bureau,
Public lands, Reclamation, Reporting
and recordkeeping requirements.

43 CFR Part 2540

Land Management Bureau, Public
lands, Public lands—sale, Reporting and
recordkeeping requirements.

43 CFR Part 2560

Alaska, Homesteads, Indians-lands,
Land Management Bureau, Public lands,
Public lands-sale, Reporting and
recordkeeping requirements.

43 CFR Part 2620

Alaska, Intergovernmental relations,
Land Management Bureau, Public lands-
grants, Public lands-mineral resources.

43 CFR Part 2640

Airports, Land Management Bureau,
Public lands-grants.

43 CFR Part 2650

Administrative practice and
procedure, Alaska, Federal buildings
and facilities, Indians-claims, Indians-
lands, Land Management Bureau,
National forests, Public land-grants,
Wildlife refuges.

43 CFR Part 2710

Administrative practice and
procedure, Land Management Bureau,
Public lands-mineral resources, Public
lands-sale.

43 CFR Part 2720

Administrative practice and
procedure, Land Management Bureau,
Public lands-mineral resources, Public
lands-sale.

43 CFR Part 2800

Communications, Electric power,
Highways and roads, Land Management
Bureau, Pipelines, Public lands-rights-
of-way, Reporting and recordkeeping
requirements.

43 CFR Part 2810

Highways and roads, Land
Management Bureau, Public lands-
rights-of-way, Reporting and
recordkeeping requirements.

43 CFR Part 2880

Administrative practice and
procedure, Common carriers, Land
Management Bureau, Pipelines, Public
lands-rights-of-way, Reporting and
recordkeeping requirements.

43 CFR Part 2910

Airports, Alaska, Land Management
Bureau, Public lands, Recreation and
recreation areas, Waste treatment and
disposal.

43 CFR Part 2920

Land Management Bureau, Public
lands, Reporting and recordkeeping
requirements.

43 CFR Part 3000

Land Management Bureau, Public
lands-mineral resources.

43 CFR Part 3100

Government contracts, Land
Management Bureau, Mineral royalties,
Oil and gas exploration, Public lands-
mineral resources, Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3120

Government contracts, Land
Management Bureau, Oil and gas
exploration, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

43 CFR Part 3150

Oil and gas exploration, Public lands-
mineral resources, Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3160

Government contracts, Indians-lands,
Land Management Bureau, Mineral
royalties, Oil and gas exploration,
Penalties, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

43 CFR Part 3180

Government contracts, Land
Management Bureau, Oil and gas
exploration, Public lands-mineral
resources, Surety bonds.

43 CFR Part 3200

Geothermal energy, Government
contracts, Land Management Bureau,
Mineral royalties, Public lands-mineral
resources, Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3240

Geothermal energy, Government
contracts, Land Management Bureau,
Mineral royalties, Public lands-mineral
resources, Reporting and recordkeeping
requirements, Water resources.

43 CFR Part 3250

Geothermal energy, Government
contracts, Land Management Bureau,
Public lands-mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3260

Environmental protection,
Geothermal energy, Government
contracts, Land Management Bureau,
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Public lands-mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3280

Geothermal energy, Government
contracts, Land Management Bureau,
Public lands-mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3410

Administrative practice and
procedure, Coal, Land Management
Bureau, Mines, Public lands-mineral
resources, Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3420

Administrative practice and
procedure, Coal, Government contracts,
Intergovernmental relations, Land
Management Bureau, Mines, Public
lands-mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3430

Administrative practice and
procedure, Coal, Government contracts,
Intergovernmental relations, Land
Management Bureau, Mines, Public
lands-mineral resources, Public lands-
rights-of-way, Reporting and
recordkeeping requirements.

43 CFR Part 3450

Coal, Government contracts,
Intergovernmental relations, Land
Management Bureau, Mines, Public
lands-mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3470

Coal, Government contracts, Land
Management Bureau, Mineral royalties,
Mines, Public lands-mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3480

Government contracts,
Intergovernmental relations, Land
Management Bureau, Mineral royalties,
Mines, Public lands-mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3500

Government contracts, Land
Management Bureau, Mineral royalties,
Public lands-mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3510

Land Management Bureau, Public
lands-mineral resources, Reporting and
recordkeeping requirements.

43 CFR Part 3520

Government contracts, Land
Management Bureau, Public lands-
mineral resources.

43 CFR Part 3530

Government contracts, Mineral
royalties, Mines, Potassium, Public
lands-mineral resources, Reporting and
recordkeeping requirements, Surety
bonds.

43 CFR Part 3540

Land Management Bureau, Public
lands-mineral resources.

43 CFR Part 3550

Land Management Bureau, Public
lands-mineral resources.

43 CFR Part 3560

Government contracts, Land
Management Bureau, Mineral royalties,
Public lands-mineral resources, Surety
bonds.

43 CFR Part 3590

Environmental protection,
Government contracts, Indian-lands,
Mines, Public lands-mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3710

Administrative practice and
procedure, Land Management Bureau,
Mines, Public lands-mineral resources.

43 CFR Part 3730

Administrative practice and
procedure, Land Management Bureau,
Mines, Public lands-mineral resources,
Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 3740

Administrative practice and
procedure, Land Management Bureau,
Mines, Public lands-mineral resources.

43 CFR Part 3800

Administrative practice and
procedure, Environmental protection,
Intergovernmental relations, Land
Management Bureau, Mines, Public
lands-mineral resources, Reporting and
recordkeeping requirements, Surety
bonds, Wilderness areas.

43 CFR Part 3810

Land Management Bureau, Mines,
Public lands-mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 3830

Land Management Bureau, Mineral
royalties, Mines, Public lands-mineral
resources, Reporting and recordkeeping
requirements.

43 CFR Part 3870

Administrative practice and
procedure, Land Management Bureau,
Mines, Public lands-mineral resources,
Reporting and recordkeeping
requirements.

43 CFR Part 4200

Administrative practice and
procedure, Alaska, Grazing lands, Land
Management Bureau, Livestock, Range
management.

43 CFR Part 4300

Administrative practice and
procedure, Alaska, Grazing lands, Land
Management Bureau, Range
Management, Reindeer, Reporting and
recordkeeping requirements

43 CFR Part 4700

Horses, Intergovernmental relations,
Land Management Bureau, Penalties,
Public lands, Range management,
Reporting and recordkeeping
requirements, Wildlife.

43 CFR Part 5000

Administrative practice and
procedure, Forests and forest products,
Land Management Bureau, Public lands.

43 CFR Part 5470

Forests and forest products,
Government contracts, Land
Management Bureau, Public lands,
Reporting and recordkeeping
requirements.

43 CFR Part 5510

Forests and forest products, Land
Management Bureau, Public lands.

43 CFR Part 8370

Land Management Bureau, Penalties,
Public lands, Recreation and recreation
areas, Reporting and recordkeeping
requirements, Surety bonds.

43 CFR Part 9180

Land Management Bureau, Public
lands, Reporting and recordkeeping
requirements.

43 CFR Part 9230

Land Management Bureau, Penalties,
Public lands.

Dated: September 27, 1996.
Sylvia V. Baca,
Deputy Assistant Secretary of the Interior.

For the reasons set forth in the
preamble and under the authority of 43
U.S.C. 1740, BLM proposes to amend
subchapter A, chapter Il, subtitle B of
Title 43 of the Code of Federal
Regulations as follows:
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PART 1600—PLANNING,
PROGRAMMING, BUDGETING

1. The authority citation for part 1600
is revised to read as follows:

Authority: 43 U.S.C. 1740.

2. Section 1610.5-3 is amended by
revising paragraph (b) to read as follows:

§1610.5-3 Conformity and
Implementation.
* * * * *

(b) Within a reasonable time after a
plan is approved or amended, subject to
valid existing rights, the District or Area
Manager will take action to make
operations and activities under existing
permits, contracts, cooperative
agreements or other instruments for
occupancy and use conform to the
approved plan or amendment to the
extent applicable laws and regulations
or the existing permits, contracts,
cooperative agreements or other
instruments of occupancy and use
allow. Any party adversely affected by
this action by the District or Area
Manager may appeal the action in
accordance with parts 4 and 1840 of this
title.

* * * * *

Group 1800—Public Administrative
Procedures

PART 1820—APPLICATION
PROCEDURES

3. An authority citation for part 1820
is added to read as follows:

Authority: 43 U.S.C. 1740.

4. Section 1821.2-2 is amended by
revising paragraph (b) to read as follows:

§1821.2-2 Time limit for filing documents.

* * * * *

(b) If you are adversely affected by a
decision, to reject an application may
appeal the decision in accordance with
parts 4 and 1840 of this title.
Alternatively, if not precluded by other
law or regulation, the party may file a
new and properly executed application
or re-execute the rejected application.
The re-executed application will not
relate back to the date of first execution.

5. The authority citation for subparts
1821, 1822, 1823, 1824, 1825, and 1826
is removed.

6. Part 1840 is revised to read as
follows:

PART 1840—PROTESTS, APPEALS,
CONTESTS, AND HEARINGS
PROCEDURES

Subpart 1840—Protests, Appeals, Contests,
and Hearings—General
Sec.
1840.1 What are the purposes of this
subpart?
1840.5 Definitions.
1840.7 What is not covered by this subpart?
Protests
1841.10 What must | submit with a protest?
1841.11 How long do | have to file a
protest?
1841.12 Where may | file a protest?
Appeals
1842.10 Who may appeal a BLM decision
regarding the public lands and
resources?
1842.11 How do | appeal a BLM decision
regarding public lands and resources?
Contests and Hearings
1843.10 Who can file a contest?
1843.11 Who can request a hearing?
Decisions
1844.10 May BLM reconsider a decision
which has been appealed?
1844.11 When will BLM decisions go into
effect?
1844.12 How can | request that a decision
be stayed?
1845.10 Where can | find more information
on appeals, contests, and hearings
procedures?

Authority: 43 U.S.C. 1740.

Subpart 1840—Protests, Appeals,
Contests, and Hearings

§1840.1 What are the purposes of this
part?

(a) Except as noted in § 1840.7 below,
this part tells you how you may:

(1) protest a decision proposed by
BLM,;

(2) appeal from a BLM decision; or

(3) seek a contest or hearing related to
BLM decisions.

(b) This part is to be used in
conjunction with the procedures set out
in subparts A, B, and E of part 4 of this
title. Under § 4.1(b) of this title, if the
general rules in subpart B of part 4
conflict with a special rule in another
subpart of this title, the special rule
governs.

§1840.5 Definitions.

The following definitions apply in
this subpart and in other regulations in
chapter Il of this title which are related
to protests, appeals, contests or
hearings:

Adversely Affected Party means a
party who may appeal, or seek a hearing
on, a decision of the BLM as provided
in part 4 of this title.

Appeal means a request for review of

a BLM decision under part 4 of this title.

See part 4 of this title.

Contest means a formal proceeding
referred to in either sections 4.450 or
4.451 of this title.

Decision and BLM Decision mean a
decision by BLM officials which is
subject to appeal under part 4 of this
title, including but not limited to,
notices of decision, notices of violation,
notices of incidents of non-compliance,
records of decision, orders, instructions,
and assessments.

Hearing means an evidentiary or
factfinding proceeding before an
administrative law judge under §4.415
and 4.470 of this title and under
regulations contained within Chapter Il
of this title which may require a hearing
and other applicable laws. See §4.420
through 4.439 and §4.452 through 4.478
of this title for hearings procedures. In
some cases, a hearing must be “on the
record”” when statutorily required to be
so.

Protest means any objection to any
action proposed to be taken by BLM.
See §4.450-2 of this title.

Stay means injunction in the form of
an order or regulation which stops a
BLM decision from going into effect or
suspends the effectiveness of a BLM
decision.

§1840.7 What is not covered by this
subpart?

Except as specifically provided, this
subpart does not apply to:

(a) protests to planning decisions
made under §1610.5-2 and 1610.5-5 of
this title;

(b) protests to proposed or initial
classification decisions made under the
provisions of part 2400 of this title; or

(c) grazing decisions issued under
part 4100 of this title; or

(d) protests and appeals which are
decided by the Board of Contract
Appeals under 43 CFR part 4, subpart C.

Protests

§1841.10 What must | submit with a
protest?

Unless otherwise provided in other
regulations in this Chapter Il, you must
submit:

(a) your objections to or concerns
about the proposed decision, and why
you feel the proposed decision is wrong;
and,

(b) the reasons, if any, why you
believe you would be adversely affected
by the proposed decision.

§1841.11 How long do | have to file a
protest?

(a) If a proposed decision is issued to
you, it will inform you how long you
have to file a protest from the date you
receive the notice of the proposed
decision.
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(b) If the proposed decision is
published in the Federal Register or in
some other way, you may file a protest
as specified in the publication.

(c) If a regulation in this Chapter Il
provides for a specific time period for
protests, you may file a protest in that
time period.

(d) In all other cases, you may file a
protest until the BLM decision is made.

§1841.12 Where may | file a protest?
You may file a protest at the BLM
office in which the proposed decision

will be made.

Appeals

§1842.10 Who may appeal a BLM decision
regarding the public lands and resources?

You may appeal a BLM decision if
you are an adversely affected party.

§1842.11 How do | appeal a BLM decision
regarding public lands and resources?

You may appeal a BLM decision by
following the procedures described in
the applicable provisions of this subpart
and part 4 of this title.

Contests and Hearings

§1843.10 Who may file a contest?

A contest may be initiated by a
private entity or by a government
agency such as BLM or the Department.
See §4.450 and §4.451 of this title.

§1843.11 Who may request a hearing?

(a) Anyone who is a party to an
appeal before the Interior Board of Land
Appeals (see §4.415 of this title) and

(b) Anyone who may properly seek a
hearing under any pertinent statutes or
applicable regulations.

Decisions

§1844.10 May BLM reconsider a decision
which has been appealed?

BLM is not prohibited from
reconsidering or discussing matters
which have been appealed with the
appellant. If BLM decides to rescind or
amend the appealed decision as a result
of the reconsideration or discussion, it
may do so by requesting the Office of
Hearings and Appeals in writing to
remand the matter for further action by
BLM.

§1844.11 When will BLM decisions go into
effect?

(2)(1) Except as otherwise provided in
this section, BLM decisions issued
under this title will go into effect 30
days after the date of service of the
decision. If a decision is published in
the Federal Register, it will go into
effect 30 days after the date of
publication. However, except as
provided in paragraphs (b) and (c) of

this section, if an adversely affected
party appeals the decision in
accordance with this part and part 4 of
this title, the decision is stayed while
the appeal is pending.

(2) BLM may request, in writing, the
Director of the Office of Hearings and
Appeals or the Interior Board of Land
Appeals to place a decision, or any part
of it, which is not effective or has been
stayed under this paragraph, into effect
immediately when the public interest
requires.

(b) The regulations listed below
provide that certain BLM decisions will
remain effective during the time a notice
of appeal may be filed or while an
appeal is pending. Decisions made
under the following regulations will go
into effect as provided in the
regulations:

(1) Right-of-Way decisions under part
2800 (see §2804.1);

(2) Right-of-Way under the Mineral
Leasing Act decisions under part 2880
(see §2884.1);

(3) Minimum impact permit decisions
under subpart 2920 (see §2920.2-2(b) as
published in 61 FR 32351 (1996));

(4) Decisions to hold competitive oil
and gas lease sales under §3120.1-3;

(5) Onshore Oil and Gas Geophysical
Exploration decisions under subpart
3150 (see §3150.2);

(6) Onshore Qil and Gas Operations
decisions under part 3160 (see
8§ 3165.3(e) and 3165.4(c));

(7) Geothermal Resources Operations
decisions under part 3260 (see § 3266.1);
(8) Coal Lease Readjustments under

§3451.2;

(9) Coal Lease Termination decisions
for disqualified lessees under § 3472.1—
2(e)(4)(ii) and (iii);

(10) Phosphate Lease Readjustments
under §3511.4(b);

(11) Potassium Lease Readjustments
under § 3531.4(b);

(12) Gilsonite Lease Readjustments
under 8 3551.4(b);

(13) Hardrock Mining Surface
Management decisions under subpart
3809 (see §3809.4(f)),

(14) Notices of closure to abate
unauthorized grazing use under
§4150.2;

(15) Grazing decisions under group
4100 (see §4160.3);

(16) Adopted Wild Horse and Burro
removal decisions under §4770.3;

(17) Forest Management decisions
under group 5000 (see §5003.1); and

(18) Use authorization decisions
under part 8370 (see § 8372.6).

(c) BLM may place a decision which
temporarily suspends use, occupancy or
development of the public lands into
effect immediately if it finds that
immediate implementation is necessary

to protect health, safety or the
environment.

(d) A decision which is in effect
under paragraph (b) or (c) of this section
will remain in effect unless a petition
for a stay is granted under § 4.21(b) of
this title.

§1844.12 How can | request that a
decision be stayed?

You may request a stay of a decision
which is in effect under §1844.11(b) or
(c) by filing a petition in accordance
with §4.21(b) of this title, which sets
out criteria and procedures for
requesting stays.

8§1845.10 Where can | find more
information on appeals, contests, and
hearings procedures?

You can find more information on the
procedures of the Department of the
Interior’s Office of Hearings and
Appeals for appeals, contests, and
hearings procedure in part 4, subparts
A, B and E, of this title.

PART 1850—HEARINGS
PROCEDURES—[REMOVED]

7. Part 1850 is removed.

PART 1860—CONVEYANCES,
DISCLAIMERS AND CORRECTION
DOCUMENTS

8. An authority citation for part 1860
is added to read as follows:

Authority: R.S. 2450, as amended; 43
U.S.C. 1161, 1201, 1740 and 1745.

9. The authority citation for subpart
1862 is removed.

10. The authority citation for subpart
1863 is removed.

11. Section 1864.4 is revised to read
as follows:

§1864.4 Appeals.

Any party adversely affected by a
BLM decision made under this subpart
may appeal the decision in accordance
with parts 4 and 1840 of this title.

12. Section 1865.4 is revised to read
as follows:

§1865.4 Appeals.

Any party adversely affected by a
BLM decision made under this subpart
may appeal the decision in accordance
with parts 4 and 1840 of this title.

PART 1880—FINANCIAL ASSISTANCE,
LOCAL GOVERNMENTS

13. An authority citation for part 1880
is added to read as follows:

Authority: Pub. L. No. 94-565, 90 Stat.
2662, 31 U.S.C. 1601-1607; and 43 U.S.C.
1740.

14. The authority citation for subpart
1881 is removed.
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15. The authority citation for subpart
1882 is removed.

16. Paragraphs (b) and (e) of § 1881.3
are revised to read as follows:

§1881.3 Protests.
* * * * *

(b) Any affected unit of local
government may protest the results of
the computations of its payment to BLM
in accordance with part 1840 and part
4 of this title.

* * * * *

(e) BLM will consult with the affected
unit of local government and the
administering agency to resolve
conflicts in land records and other data
sources.

17. Section 1881.4 is revised to read
as follows:

§1881.4 Appeals.

Any unit of local government which
is adversely affected by BLM’s rejection
of a protest filed under this subpart may
appeal the rejection in accordance with
parts 4 and 1840 of this title.

PART 2090—SPECIAL LAWS AND
RULES

18. An authority citation for part 2090
is added to read as follows:

Authority: 16 U.S.C. 3124; 30 U.S.C. 189;
43 U.S.C. 322, 641, 1201, 1624, and 1740.

19. The authority citation for subpart
2093 is removed.

20. The authority citation for subpart
2094 is removed.

21. In §2091.07, the last sentence of
paragraph (a) is revised to read as
follows:

§2091.07 Principles.

(a) * * * If a BLM decision regarding
an application, selection, sale, location,
entry, claim or settlement has been
appealed in accordance with parts 4 and
1840 of this title, the segregation
continues in effect until publication of
an opening order.

* * * * *

22.In §2093.0-3, the last sentence of
paragraph (a) is revised to read as
follows:

§2093.0-3 Authority.

(@) * * * Any party adversely affected
by a BLM decision made under this
subpart may appeal the decision in
accordance with parts 4 and 1840 of this
title.

* * * * *

23. In §2093.2-3, paragraph (b) is

revised to read as follows:

§2093.2-3 Procedures.
* * * * *

(b) Hearing. Except for persons who
file applications under section 2 of the

Act (36 Stat. 584; 30 U.S.C. 84), BLM
will allow any person filing a non-
mineral application or filing for lands
classified as coal lands 30 days in which
to submit evidence, preferably in the
form of statements of experts or
practical miners, that the land is in fact
not coal in character, together with an
application that BLM reclassify the
land. BLM will reject the application if
the applicant fails to furnish any
evidence within the time specified. If,
after considering the evidence presented
and after other appropriate inquiry,
BLM classifies the land as agricultural
land, in the absence of other objections,
BLM will allow the non-mineral
application. If BLM denies
reclassification, the applicant may,
within 30 days from receipt of notice,
apply for a hearing in accordance with
parts 4 and 1840 of this title, at which
he or she will have the burden of proof
for showing that the classification is
improper. If he or she fails to apply for
a hearing within the time allowed, BLM
will reject his or her application to enter
or file. The rejection of the application
does not preclude the person from filing
another application under section 2 of
the Act.

24. Section 2093.3-3 is amended by
revising paragraphs (c), (d)(1)(iv) and
(d)(2)(ii) to read as follows:

§2093.3-3 Procedures.
* * * * *

(c) Notice to entryman; action by
entryman. (1) BLM will notify an
entryman or claimant if the Geological
Survey reports that land included in a
non-mineral entry or claim, on which
final proof has not been submitted or
which has not been perfected, is in an
area in which valuable deposits of oil
and gas may occur, because no reliable
evidence exists that the land contains
geological structures which are not
favorable to oil and gas accumulation.
After notifying the entryman or
claimant, BLM will give the entryman or
claimant a reasonable time to apply for
reclassification of the land as non-
mineral and to submit evidence in
support of the reclassification. If BLM
denies the reclassification request, the
entryman or claimant may seek a
hearing regarding the reclassification
request or appeal BLM’s decision
denying the reclassification request in
accordance with parts 4 and 1840 of this
title. If a hearing is ordered, the
entryman or claimant has the burden of
proof to show that BLM’s denial of the
reclassification was in error. If the
entryman or claimant does not seek a
hearing or appeal the BLM decision
denying the request for reclassification,
the entry or claim and any patent issued

for lands under the entry or claim will
reserve the oil and gas to the United
States.

(2) If the Geological Survey reports
that land included in a non-mineral
entry or claim is in an area in which
valuable deposits of oil and gas may
occur after an entryman has submitted
acceptable final proof or perfected a
claim, BLM will not rely on the report
in order to reserve the oil and gas unless
it can prove that the land was known to
be of mineral character on or before the
date on which the entryman submitted
acceptable final proof or the claim was
perfected, according to the established
criteria for distinguishing mineral from
non-mineral lands, including the
criteria recognized by the Supreme
Court in United States v. Southern
Pacific Company et al. (251 U.S. 1, 64
L. ed. 97). If BLM decides to reclassify
the lands for the reasons stated above
and, after notification, the entryman
disagrees with BLM’s decision within a
reasonable time, BLM will seek a
hearing in accordance with parts 4 and
1840 of this title. BLM has the burden
of proof for justifying the
reclassification. If the entryman fails to
answer BLM’s allegations within the
time allowed, the entry or claim and any
patent issued the lands under the entry
or claim will reserve the oil or gas to the
United States.

* * * * *

(d) Applications to disprove
classification of land; hearing. (1) * * *

(iv) If the application is denied, the
applicant may, within 30 days from
notice of the denial, seek a hearing to
disprove the classification in
accordance with parts 4 and 1840 of this
title. If the applicant fails to seek a
hearing within the time allowed, BLM
will reject the application to locate,
select, enter or purchase.

* * * * *

(2) * k* X

(ii) Claimants to whom this provision
applies may file an application for a
classification of the land as non-
mineral, together with the evidence
prescribed here to be filed by an original
applicant with his request for
classification with the BLM office
having jurisdiction. If BLM denies the
application, the claimant has 30 days
from receipt of the notice of the denial
to seek a hearing to establish the non-
mineral character of the land in
accordance with parts 4 and 1840 of this
title.

* * * * *
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PART 2200—EXCHANGES: GENERAL
PROCEDURES

25. The authority citation for part
2200 is revised to read as follows:

Authority: 43 U.S.C. 1740.

26. In §2201.1, paragraph (g) is
revised to read as follows:

§2201.1 Agreement to initiate an
exchange.
* * * * *

(9) BLM’s withdrawal from or
termination of an exchange proposal or
its agreement to begin an exchange, at
any time prior to a notice of decision,
under § 2201.7-1, may not be protested
or appealed.

27. Section 2201.7-1 is amended by
revising paragraphs (b) and (c) to read
as follows:

§2201.7-1 Notice of decision.

* * * * *

(b) For a period of 45 days after the
date of publication of a notice of the
availability of a decision to approve or
disapprove an exchange proposal, the
decision will be subject to protest in
accordance with parts 4 and 1840 of this
title.

(c) Any party adversely affected by
BLM’s decision on a protest may appeal
that decision in accordance with parts 4
and 1840 of this title.

28. Section 2201.7-2 is amended by
revising paragraph (b)(4) to read as
follows:

§2201.7-2 Exchange agreement.

b * * *

(4) Any BLM decision to approve an
exchange in response to a protest under
§2201.7-1 has been affirmed if
appealed in accordance with parts 4 and
1840 of this title; and

* * * * *

PART 2300—LAND WITHDRAWALS

29. The authority citation for part
2300 continues to read as follows:

Authority: 43 U.S.C. 1201; 43 U.S.C. 1740;
E.O. 10355 (17 FR 4831, 4833).

30. In §2310.3-2, paragraphs (f)(1)
and (f)(2) are revised to read as follows:

§2310.3-2 Development and processing
of the case file for submission to the
Secretary.

* * * * *

f)***

(1) If the applicant objects to BLM’s
findings and recommendations to the
Secretary, the applicant may, within 30
days of receipt by the applicant of
notification thereof, protest the findings
and recommendations in accordance
with parts 4 and 1840 of this title,

stating his or her objections in writing,
and requesting the BLM Director to
review BLM’s findings and
recommendations. BLM will advise the
applicant of the BLM Director’s decision
within 30 days of receipt of the
applicant’s protest in BLM’s
Washington Office. The applicant’s
protest and the BLM Director’s decision
must be made part of the case file and
thereafter the case file must be
submitted to the Secretary.

(2) If the applicant disagrees with the
decision of the BLM Director, he/she
may, within 30 days of receipt by the
applicant of the BLM Director’s
decision, submit to the Secretary a
statement of reasons for disagreement.
The statement will be considered by the
Secretary together with BLM’s findings
and recommendations, the applicant’s
protest, the decision of the BLM
Director, the balance of the case file and
any additional information the Secretary
may request.

PART 2450—PETITION-APPLICATION
CLASSIFICATION SYSTEM

31. An authority citation for part 2450
is added to read as follows:

Authority: 43 U.S.C. 1740.

32. In §2450.5, paragraphs (d) is
removed.

PART 2520—DESERT LAND ENTRIES

33. The authority citation for part
2520 is revised to read as follows:

Authority: R.S. 2478; 43 U.S.C. 1201 and
1740.

34. In §2520.0-7, paragraph (b) is
revised to read as follows:

§2520.0-7 Cross references.

* * * * *

(b) For protests, appeals, contests and
hearings procedures, see parts 4 and
1840 of this title.

35. Section 2521.6 is amended by
revising the last sentence of paragraph
(i)(2) to read as follows:

§2521.6 Final proof.

* * * * *
1)***

(2) * * * In default of any action by
the claimant within the specified time,
BLM will reject the proof. Any claimant
adversely affected by BLM'’s rejection of
a proof under this section may appeal
the rejection decision in accordance
with parts 4 and 1840 of this title.

36. In §2521.8, paragraph (a) is
revised to read as follows:

§2521.8 Contests.

(a) Contests may be initiated in
accordance with parts 4 and 1840 of this

title by any person seeking to acquire
title to or to claim an interest in the land
involved against a party to any desert-
land entry because of priority of claim
or for any sufficient cause affecting the
legality or validity of the claim not
shown by the BLM records.
* * * * *

37. Section 2522.2 is revised to read
as follows:

§2522.2 Procedure on applications for
extensions of time, where contest is
pending.

(a) A pending contest against a desert-
land entry will not prevent BLM from
granting an application for extension of
time, where the contest affidavit does
not charge facts tending to overcome the
prima facie showing of a right to such
an extension (41 L.D. 603).

(b) BLM will not defer its
consideration of an application for
extension of time because of a pending
contest against the entry in question
unless the contest charges are sufficient,
if proven, to negate the right of the
entryman to an extension of time for
making final proof. If the contest
charges are insufficient to negate the
right of the entryman to an extension of
time for making final proof, BLM will
grant the application for extension if the
application is regular in all respects and
dismiss the contest subject to the right
of appeal, but without prejudice to the
contestant’s right to amend his or her
charges.

PART 2540—COLOR-OF-TITLE AND
OMITTED LANDS

38. An authority citation for Part 2540
is added to read as follows:

Authority: 43 U.S.C. 1740.

39. In §2541.5, paragraph (a) is
revised to read as follows:

§2541.5 Publication; protests and
contests.

(a) The applicant must publish a
notice once a week for four consecutive
weeks in accordance with §1824.3 of
this title, at the applicant’s expense, in
a newspaper and in a form designated
by BLM. The purpose of the notice is to
give anyone who may claim the land
adversely against the applicant an
opportunity to file a protest or contest
to the issuance of patent under the
application in accordance with parts 4
and 1840 of this title. Anyone who
protests or contests the issuance of
patent must serve a copy of the protest
or contest on the applicant and furnish
BLM with evidence of the service. BLM
will post a copy of the notice for
publication in the appropriate office
during the entire period of publication.
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Before to patent issuance, the applicant
must give BLM copies of the published
notice and the statement of the
publisher, which will serve as evidence
that the notice was published for the
required period.
* * * * *

40. Section 2542.3 is revised to read
as follows:

§2542.3 Publication and posting of notice.

If upon consideration of the
application BLM determines that the
applicant is entitled to purchase the
land applied for, the applicant, at the
applicant’s expense, must publish
notice of the application in a form
designated by the BLM and in a
newspaper of general circulation in the
county in which the land applied for is
located. The purpose of this notice is to
give all persons who may claim the
lands adversely to the applicant or who
may have a bona fide objection to the
proposed purchase an opportunity to
file a protest or contest in accordance
with parts 4 and 1840 of this title before
the purchase is completed. Anyone who
protests or contests the purchase must
serve a copy of the protest or contest on
the applicant and must furnish BLM
with evidence of the service. BLM will
post a copy of the notice for publication
in the appropriate office during the
entire period of publication. Before, to
purchase, the applicant must give BLM
copies of the published notice and the
statement of the publisher, which will
serve as evidence that the notice was
published for the required period.

41. In §2542.4, paragraph (a) is
revised to read as follows:

§2542.4 Patent.

(a) If the applicant submits
satisfactory proof of publication and no
one has filed a protest or contest against
the application in accordance with parts
4 and 1840 of this title during the time
allowed for filing objections against the
application, BLM will issue the applied-
for patent.

* * * * *

42. Section 2543.4 is revised to read

as follows:

§2543.4 Publication and posting.

Upon payment of the appraised price,
BLM will issue a notice of application.
The applicant must pay for publication
of the notice of the application in a
newspaper of general circulation,
designated by BLM, in the vicinity of
the applied-for lands. The notice must
be published once a week for five
consecutive weeks immediately prior to
the date of sale. However, a sufficient
time should elapse between the date of
last publication and the date of sale to

enable the statement of the publisher to
be filed. The purpose of the notice is to
give all persons who may claim the
lands adversely to the applicant an
opportunity during the publication
period to file a protest or contest in
accordance with parts 4 and 1840 of this
title. Protests and contests must be
corroborated. Anyone who files a
protest or contest must serve a copy on
the applicant and must furnish BLM
with evidence of the service. BLM will
post a copy of the notice for publication
in the appropriate office during the
entire period of publication. Before to
the date fixed for the sale, the applicant
must give BLM copies of the published
notice and the statement of the
publisher, which will serve as evidence
that the notice was published for the
required period.

43. Section 2543.5 is revised to read
as follows:

§2543.5 Patent.

If the applicant submits satisfactory
proof and no one has filed a protest or
contest against the application in
accordance with parts 4 and 1840 of this
title, BLM will issue the applied-for
patent.

44. Section 2544.4 is revised to read
as follows:

§2544.4 Publication and posting.

Upon payment of the appraised price
of the land, BLM will issue a notice of
application. In accordance with §1824.3
of this title, the notice must be
published at the expense of the
applicant in a newspaper of general
circulation, designated by the BLM, in
the vicinity of the applied-for lands,
once a week for five consecutive weeks
immediately prior to the date of sale.
However, a sufficient time must elapse
between the date of the last publication
and the date of sale to enable the
statement of the publisher to be filed.
The purpose of the notice is to give all
persons who may claim the lands
adversely to the applicant an
opportunity during the publication
period to file a protest or contest in
accordance with parts 4 and 1840 of this
title. Protests and contests must be
corroborated. Anyone who files a
protest or contest must serve a copy on
the applicant and must furnish BLM
with evidence of the service. BLM will
post a copy of the notice of publication
in the appropriate office during the
entire period of publication. Before the
date fixed for the sale, the applicant
must give BLM copies of the notice of
publication and the statement of the
publisher as evidence that the notice
was published for the required period.

45, Section 2545.3 is revised to read
as follows:

§2545.3 Publication and posting.

Upon payment of the appraised price,
BLM will issue a notice of application.
The applicant must pay for publication
of the notice of the application at his/
her own expense in a newspaper of
general circulation, designated by BLM,
in the vicinity of the applied-for lands.
The notice must be published once a
week for five consecutive weeks
immediately before the date of sale.
However, a sufficient time must elapse
between the date of last publication and
the date that patent is issued to enable
the statement of the publisher to be
filed. The purpose of the notice is to
give all persons who may claim the
lands adversely to the applicant an
opportunity to file a protest or contest
in accordance with parts 4 and 1840 of
this title. Protests and contests must be
corroborated. Anyone who files a
protest or contest must serve a copy on
the applicant and must furnish BLM
with evidence of the service. BLM will
post a copy of the notice of application
in the appropriate office during the
entire period of publication. Before
patent issuance, the applicant must give
BLM copies of the published notice and
the statement of the publisher, which
will serve as evidence that the notice
was published for the required period.

46. In §2546.3, paragraph (a) is
revised to read as follows:

§2546.3 Payment and publication.

(a) Before lands may be sold to a
qualified preference-right claimant, the
claimant must pay the purchase price of
the lands and must publish a notice,
once a week for four consecutive weeks,
at his/her expense, in a newspaper and
format designated by BLM. The purpose
of the notice is to give all persons an
opportunity to file with the BLM State
Office at Boise, Idaho, any protests or
contests to issuance of patent to the
claimant in accordance with parts 4 and
1840 of this title. Anyone who files a
protest or contest must serve on the
claimant a copy of the protest or contest
and must furnish BLM with evidence of
the service.

* * * * *

47. In §2547.4, paragraph (a) is

revised to read as follows:

§2547.4 Publication and posting.

(a) The applicant must publish a
notice of the application once a week for
five consecutive weeks in accordance
with 1824.3 of this title, in a newspaper
and a format designated by BLM. All
persons who may claim the land
adversely to the applicant may file with
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the BLM State Office identified in the
notice, a protest or contest to issuance
of patent under the application in
accordance with parts 4 and 1840 of this
title. Anyone who files a protest or
contest must serve on the applicant a
copy of the protest or contest and
furnish BLM with evidence of the
service.

* * * * *

PART 2560—ALASKA OCCUPANCY
AND USE

48. An authority citation for part 2560
is added to read as follows:

Authority: R.S. 2473; 43 U.S.C. 1201 and
1740.

49. The authority citation for subpart
2562 is removed.

50. Section 2565.2 is amended by
revising paragraph (d) to read as
follows:

§2565.2 Application; fees; contests and
protests.
* * * * *

(d) Contests and protests.
Applications for entry will be subject to
contest or protest in accordance with
parts 4 and 1840 of this title.

51. Section 2565.4 is amended by
revising the last sentence of paragraphs
(b)(1) and (b)(2) to read as follows:

§2565.4 Deeds.

(b)(1) * * *In case of conflicting
applications for lots, the trustee, if he or
she considers it necessary, may order a
hearing to be conducted in accordance
with parts 4 and 1840 of this title.

(2) * * * Any party adversely
affected by a decision of the trustee or
a decision of BLM made under this
subpart may appeal the decision in
accordance with parts 4 and 1840 of this
title.

PART 2620—STATE GRANTS

52. The authority citation for part
2620 continues to read as follows:

Authority: R.S. 2478; 43 U.S.C. 1201.

53. Section 2621.2 is amended by
revising paragraph (a) to read as follows:

§2621.2 Publication, protests, and
contests.

(a) The State must publish a notice of
the application once a week for five
consecutive weeks in accordance with
§1824.3 of this title, at its own expense,
in a newspaper and format designated
by BLM. The purpose of the notice is to
give all persons who may claim the land
adversely an opportunity to file with
BLM a protest or contest, in accordance
with parts 4 and 1840 of this title, to the
issuance of a certification to the State

for lands selected under the law.
Anyone who files a protest or contest
must serve on the State a copy of the
protest or contest and furnish evidence
of service to the appropriate BLM office.
* * * * *

54. Section 2623.2 is amended by
removing the paragraph designation (a)
and revising the last sentence to read as
follows:

§2623.2 Claims protected.

* * * Bl M will follow the
procedures of parts 4 and 1840 of this
title for all protests, contests, or claims
filed by individuals, associations, or
corporations against the States, affecting
school-section lands.

PART 2640—FAA AIRPORT GRANTS

55. The authority citation for part
2640 is revised to read as follows:

Authority: 49 U.S.C. 2215.

56. In §2641.3 paragraph (c) is revised
to read as follows:

§2641.3 Publication and payment.

* * * * *

(c) BLM will send the decision
concerning the granting or denial of an
application to the applicant and to any
party who commented on the
application. Any party who is adversely
affected by BLM’s decision may appeal
the decision in accordance with parts 4
and 1840 of this title.

* * * * *

PART 2650—ALASKA NATIVE
SELECTIONS

57. The authority citation for part
2650 is revised to read as follows:

Authority: 43 U.S.C. 1624.

58. In §2650.7, the third sentence of
paragraph (d), introductory text, and the
second sentence of paragraph (d)(2) are
revised to read as follows:

82650.7 Publication.

* * * * *

(d) * * * Any decision or notice
actually served on parties or
constructively served on parties in
accordance with this section must state
that any party claiming a property
interest in land affected by the decision
may appeal the decision in accordance
with parts 4 and 1840 of this title. * * *

* * * * *

(2) * * * Furthermore, the decision
or notice of decision must inform
readers where further information about
filing an appeal may be found. It must
also state that any party known or
unknown who may claim a property
interest which may be adversely

affected by the decision will be deemed
to have waived their rights which may
have been adversely affected unless they
file an appeal. They must file the appeal
in accordance with the requirements
stated in the decisions or notices
provided for in this subsection and parts
4 and 1840 of this title.

59. Section 2650.8 is revised to read
as follows:

§2650.8 Appeals.

Any decision relating to a land
selection will become final unless
appealed in accordance with parts 4 and
1840 of this title.

60. In § 2653.5, paragraph (I) is
revised to read as follows:

§2653.5 Cemetery sites and historical
places.
* * * * *

(I) BLM or the Secretary will serve the
decision on the applicant and all parties
of record in accordance with the
provisions of parts 4 and 1840 of this
title. The decision will be published in
accordance with the requirements of
§2650.7 of this title. The decision of
BLM will become final unless appealed
in accordance with parts 4 and 1840 of
this title. Any agency adversely affected
by the certification of BIA or the
decision of BLM may also appeal the
matter in accordance with parts 4 and
1840 of this title. After a decision to
convey an existing cemetery site or
historical place has become final, BLM
will adjust the segregation of the lands
to conform with that conveyance.

61. Section 2653.8-3 is revised to read
as follows:

§2653.8-3 Appeals.

Any party who is adversely affected
by a decision made by BLM on
applications filed under section 14(h)(5)
of the Act may appeal the decision in
accordance with parts 4 and 1840 of this
title.

62. Section 2655.4 is revised to read
as follows:

§2655.4 Adverse decisions.

(a) Any decision adverse to the
holding agency or Native corporation
will become final unless appealed in
accordance with parts 4 and 1840 of this
title. If a decision is appealed, the
Secretary may take personal jurisdiction
over the matter in accordance with §4.5
of this title. In the case of appeals from
affected Federal agencies, the Secretary
may take jurisdiction upon written
request from the appropriate cabinet
level official. The requesting official, the
State Director and any affected Native
corporation must be notified in writing
of the Secretary’s decision regarding the
request for Secretarial jurisdiction and
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the reasons for the decision must be sent
in writing to the requesting agency and
any other parties to the appeal.

(b) When an appeal to a decision to
issue a conveyance is made by a holding
agency or a Native corporation on the
basis that BLM neglected to make a
determination under section 3(e)(1) of
the Act, the matter will be remanded by
the Interior Board of Land Appeals to
BLM for a determination under section
3(e)(1) of the Act and these regulations:
provided, that the holding agency or
Native corporation has reasonably
satisfied the Board that its claim is not
frivolous.

PART 2720—CONVEYANCE OF
FEDERALLY-OWNED MINERAL
INTERESTS

63. The authority citation for part
2720 continues to read as follows:

Authority: 43 U.S.C. 1719 and 1740.

64. Section 2720.5 is revised to read
as follows:

§2720.5 Appeals.

Any applicant adversely affected by a
decision of BLM made under this
subpart may appeal the decision in
accordance with parts 4 and 1840 of this
title.

PART 2800— RIGHTS-OF-WAY,
PRINCIPLES AND PROCEDURES

65. The authority citation for part
2800 is revised to read as follows:

Authority: 43 U.S.C. 1733, 1740, and 1763
1764.

66. Section 2803.4 is amended by
revising paragraph (e) to read as follows:

§2803.4 Suspension and termination of
right-of-way authorizations.
* * * * *

(e) In the case of a right-of-way grant
which is, under its terms, an easement,
BLM will give written notice to the
holder of the suspension or termination.
BLM will then refer the matter to the
Office of Hearings and Appeals for a
hearing before an administrative law
judge in accordance with parts 4 and
1840 of this title. If the administrative
law judge determines that grounds for
suspension or termination exist and
such an action is justified, BLM will
suspend or terminate the right-of-way
grant.

67. Section 2804.1 is revised to read
as follows:

§2804.1 Appeals procedure.

(a) A party adversely affected by a
decision of BLM made under this
subpart may appeal the decision in
accordance with parts 4 and 1840 of this
title.

(b) All decisions of BLM made under
this part will go into effect immediately
and will remain in effect while appeals
are pending unless a stay is granted in
accordance with §4.21(b) of this title.

68. Section 2808.2-2 is revised to read
as follows:

§2808.2-2 Category determination.

(a) BLM will determine the
appropriate category and collect the
required application processing fee
under § 2808.3-1 and 2808.5 before
processing an application. A record of
BLM’s category determination will be
made and given to the applicant. A
party adversely affected by this
determination may appeal the decision
in accordance with §82804.1 and
2808.6.

(b) During the processing of an
application, BLM may change a category
determination to place an application in
Category V at any time it is determined
that the application requires the
preparation of an environmental impact
statement. A record of change in
category determination under this
paragraph will be made and given to the
applicant. A party adversely affected by
a revised determination may appeal the
decision in the same manner as an
original category determination under
paragraph (a) of this section. BLM will
make no other changes of category
determination.

69. In §2808.3-1, paragraph (i) is
revised to read as follows:

§2808.3-1 Application fees.
* * * * *

(i) BLM will provide the applicant
with a written determination of the
reasonable costs to be reimbursed by the
applicant or holder and those that will
be funded by the United States under
paragraphs (e) and (f) of this section and
§2808.5. A party adversely affected by
this determination may appeal the
decision in accordance with 8§2804.1
and 2808.6.

70. In §2808.5, paragraph (c) is
revised to read as follows:

§2808.5 Other cost considerations.
* * * * *

(c) The State Director may reduce or
waive fees under this section in
determining reimbursable costs made
under §2808.3. Any party adversely
affected by the State Director’s decision
may appeal the decision in accordance
with §§2804.1 and 2808.6.

71. Section 2808.6 is revised to read
as follows:

§2808.6 Action pending decision on
appeal.

(a) Even if an appeal is filed regarding
BLM'’s determination under § 2808.2—

2(a) that an application is in Categories

I through IV, the application will not be
accepted for processing without
payment of the fee for the application
according to the category determined by
BLM. However, when the payment is
received, BLM may process the
application and, if proper, issue the
grant or temporary use permit. BLM will
refund monies or make any other
adjustments necessary as a result of the
outcome of the appeal.

(b) If an appeal is filed regarding
BLM'’s determination that an application
is in Category V under § 2808.2—-2(a) or
that an applicant must pay additional
costs under § 2808.3-1 (e) through (i) or
§2808.5(c), BLM will suspend
processing of the application pending
the outcome of the appeal.

PART 2810—TRAMROADS AND
LOGGING ROADS

72. The authority citation for part
2810 continues to read as follows:

Au